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PEEFACE. 



The present work is intended to be the complement of tlie 
Modern Law of Eea] Property ; in consequence of the favor- 
able reception accorded to that work the Author has been 
induced to undertake this one. The same method has been 
adopted ; in particular, where it has appeared desirable, statutes 
have been quoted verhatim, and in like manner expositions of 
tlie law by Judges and Writers are given in their own words. 
What is common both to realty and to personalty and has been 
already treated of in the earlier work has not been repeated in 
this. 

The subjects of Bankruptcy and of Bills of Sale have been 
fully treated ; separate chapters have been deyoted to the Bills 
of Exchange Act, to the Patents, Designs, and Trade Marks 
Act, and to the laws of Copyright ; in the seventh, eighth, 
and twelfth Chapters will be found an outline of the law 
relating to Companies ; the provisions of the Married Women's 
Property Act, which has effected so many changes, will be 
found passim. 

On reference to the Table of Statutes it will be seen that 
the greater part of the legislation now affecting personalty 
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has been during the present reign, and of this again the greater 
part during the last decade. 

The Author begs to acknowledge his indebtedness to 
Mr. T. Geary of the Middle Temple for the carefully prepared 
Index. 

L. A. G. 

Middle Temple, 
June, 1887. 



VI 1 



CONTENTS. 



INTRODUCTION. 



PAGK 

Personal or Movable Peopeety .1 

Choses in possession — ohoses in action ib. 

Contrasted with real or immovable 2 

No heir ib. 

Domicile of owner 3 

No estate i&. 

Limited or successive interests ib. 

Trusts— powers — settlements it. 

Perpetuity 5 

Ownership ib. 

Joint — in common — in severalty ib. 

Partners 6 

Joint chose in action 7 

Joint power or trust ib. 



CHAPTER T. 

CORPOREAL THINGS— CHOSIS IN POSSESSION. 

Nattjee or . . 8 

I. Tkansfee of ib. 

a. By delivery ib. 

Title ib. 

Market overt ib. 

Larceny Act 9 

Horses 11 

Mercantile Law Amendment Act 12 

b. By contract 13 

Declaration of Trust J. 



Ylll 



CONTENTS. 



Executory — executed or bargain and sale 
Statute of Frauds, s. 17 . 
Lord Tenterden's Act, s. 7 . 

Application of 

Fixtures — emblements 

Alternative proofs of contract 

1. Acceptance and receipt of part 

2. Earnest or part payment 

3. Note or memorandum in writing 

Need not be in one document 

Contents . . . . 

Agents — principals . 

Signature . . . . 
Statute of Frauds, s. 4 
Pleadina the statute .... 



PAGE 

13 

14 
15 
16 

a. 

18 
ib. 
19 
20 
ib. 
22 
24 
25 
27 
28 



II. 



III. 



CHAPTER II. 
— « — 

CHOSES IN POSSESSION (con«OT«e(«). 

Evidence oonteadicting, &c., weitten conteaots .... 29 

Mercantile customs *■ 

Eights of unpaid vendoe 31 

Stoppage in transitu 32 

Documents of title— bills of lading, &c 33 

■Vendoe, in default 35 

Warranty 36 

Paeties to oonteacts ii. 

Infants 37 

Non compotes mentis 41 

Married women 42 

Corporations 49 

Contracts with two or more jointly 52 

Illegal conteacts 53 

Contracts by way of gaming 56 

Tippling Acts 58 

Sales on Sunday 59 



CONTENTS. ix 
CHAPTEE III. 

CHOSES IN POSSESSION {cmUinued). 

T ^, TAGE 

I. MOETGAGES gj 

BillsofSale Acts, 1878, 1882 a. 

Bills of Sale Act, 1882 64 

Its requirements and effect ib. 

Seizure of goods and sale 67 

Form 68 

(Bills of sale absolute) 74 

Consideration ij. 

Priority 76 

Entry of satisfaction a, 

II. Pawn or Pledge ij. 

Pawnbrokers Act, 1872 78 

Factors Acts, 1823 to 1877 79 

III. Bailment • tj_ 

Six sorts 80 

Goods found 81 

Action for conversion or detention 82 

IV. Lien a,. 

Particular — general 83 

Solicitor's lien 84 



CHAPTER IV. 

— ♦ — 
CHOSES IN POSSESSION {continued). 

Ships 85 

Merchant Shipping Acts, 1854 to 1883 ib. 

Aliens 86 

Eegistration ib. 

Shares 87 

Trusts ib. 

Transfer of ship or shares 88 

Transmission of shares ib. 

Mortgages 89 

Certificates of mortgage or of sale ib. 

Ee-registration . . . . ib. 

Transfer of registry 90 

Charter-party . . ib. 

Bill of lading ib. 



CONTENTS. 



CHAPTER V. 



mCOEPOREAL THINGS — CHOSES IN ACTION. 

PAGE 

Nature of 92 

Alienation of . . . 93 

At law ib. 

In equity 94 

Choses in equity ib. 

Assignments against public policy ib. 

Pensions 95 

Maintenance — champerty ib. 

Subject to equities 96 

Future property — equitable assignment ib. 

Notice 97 

Married Women's Property Act, 1882 ib. 

Distringas •...;.. 98 

Stop order . . 100 

Judicature Act, 1873 . . . ib. 

Conveyancing Act, 1881 . 103 



CHAPTER VI. 



CHOSES IN ACTION {continued). 

Bills of Exchange and Promissoky Notes, Negotiable .... 105 

I. Bills of Exchange i6. 

Billsof Exchange Act, 1882 107 

Rules of common law, law merchant, bankruptcy . . . . ib. 

Definition of bill of exchange ib. 

Inland or foreign . . . . • 108 

Payee ib. 

What bills are negotiable 109 

When payable • 110 

Days of grace Ill 

Referee in case of need ib. 

Acceptance ib. 

Delivery 112 

Skeleton bill — inchoate instruments 113 

Parties ib. 

Infants — corporations ij. 

Signature 115 

Estoppel — ratification ^•j_ 

Bankers Hg 

Per procuration— agents t'j_ 



CONTENTS. xi 



PAGE 

Consideration 116 

Accommodation II7 

Holder in due course 118 

Negotiation 119 

Indorsement iJ. 

Negotiation of overdue or dishonoured bill 120 

Eights of holder 121 

Presentment for acceptance iJ. 

Presentment for payment 122 

Notice of dishonour 124 

Protest or noting 126 

Acceptor 128 

Exhibiting and delivering up of bill ib. 

Liabilities of parties ib. 

Damages for dishonor 129 

Discharge of bill 130 

Alteration a. 

Acceptance for honor 131 

Payment for honor 132 

Bills in a set ib. 

Conflict of laws 133 

II. Cheques I35 

Bills of Exchange Act, 1882 ib. 

Presentment for payment ib. 

Revocation of banker's authority 136 

Crossed cheques ib. 

Bankers 137 

III. Dividend Wakrants 138 

Bills of Exchange Act, 1882 ib. 

IV. Pkomissokt Notes ib. 

BiUs of Exchange Act, 1882 ib. 

Definition 139 

Inland or foreign ib. 

Delivery . . . ib. 

Joint note 140 

Presentment for payment ib. 

Liability of maker ib. 

Application of provisions as to bills 1 41 

V. I.O.U. 's ib. 



XU CONTENTS. 



CHAPTER VII. 



CHOSES IN ACTION— {continued). 

PAGE 

I. Debentures . . 142 

Debenture stock 143 

Assignability ... ... .... 144 

Eegistralion 147 

BiUs of Sale Act, 1882 ii. 

Companies Act, 1862 ib. 

Companies Clauses Consolidation Act, 1 845. 1 48 

II. FOKEIGN BONDS . . . . . ib. 

Scrip 149 

III. County debentuees ib. 

36 & 37 Vict c. 35 . . ib. 

Land mohtoage debentuetss 160 

28 & 29 Vict. c. 78 ib. 

IV. Policies of life assurance ib. 

. 9 Anne, o. 6, s. 57 151 

14 Geo. III. c. 48 ib. 

30 & 31 Vict. c. 144 152 

Married "Women's Property Act, 1882 153 

V. Policies of marine assurance 155 

19 Geo. II. c. 37 ib. 

"Wliat may be insured 157 

Bottomry — respondentia ib. 

Policies, open, valued ii. 

28 Geo. III. c. 56 ib. 

. Assignment of policy 158 

31 & 32 Vict. c. 86 ' 159 

VI. Policies of fire assurance . 160 

14 Geo. III. u. 78 ib. 



CHAPTER VIII. 



CHOSES IN AaWS— {continued). 

Shares in companies .... 162 

Letters Patent Act, 1837 ■ . . . ib. 

Companies Clauses Consolidation Act, 1845 .164 

Stock . . 165 

Companies Acts, 1862 to 1886 168 

Application of Companies Act, 1862 169 

Memorandum of Association 170 



CONTENTS. Xlll 

PAGE 

Liability of members 170 

Articles of Association ........ . 1 71 

Incorporation of company 172 

Shares — transfer ib. 

Leeman's Act, 1867 ib. 

Alteration of capital 173 

of name ib. 

Payment of capital — calls ib. 

Notice of increase of capital, &c. 175 

Sliare warrants ib. 

Trusts , . . .... . . ib. 

Certificate .... ib. 

Evidence of membership . ib. 

Prospectus . . ib. 

Contracts prior to issue of ib. 

Winding-up 177 

By the Court . ib. 

Voluntarily 178 

Subject to supervision ib. 

Unregistered companies ib. 

County Court ib. 

Building societies 179 

Industrial and provident societies ib. 



CHAPTER IX. 



CHOSES IN ACTION (continued). 

I. Patents 180 

21 Jac. I. c. 3 ib. 

46 & 47 Vict. c. 57 181 

Who may apply 182 

Application — trae and first inventor ib. 

Subject-matter 184 

Exhibitions ib. 

Provisional specification 185 

Comptroller — Examiner — Law officer 186 

Complete specification ib. 

Applications in respect of same invention . . ' . . . . 187 

Amendment of specification 188 

Opposition to grant ib. 

Grant of patent 189 

Protection, provisional 190 

By complete specification ib. 

Refusal to grant patent . ib. 

Loss or destruction of patent ib. 



XIV CONTENTS. 

FADE 

Extent and duration of patent 190 

Crown and officers of the Crown 191 

Foreign vessels ib. 

Compulsory licenses 192 

Eeyocatiou of patent ib. 

Assignment 193 

Registers ib. 

Threats of proceedings by patentee 194 

Falsely representing articles to be patented 195 

II. Designs ib. 

46 & 47 Vict. c. 57 196 

Design, copyright in — proprietor of iJ. 

Registration 197 

Exhibitions 198 

Duration of copyright ib. 

Registers 199 

Piracy — ^false representation 200 

III. Tbade Makks 201 

46 & 47 Vict. c. 57 202 

Registration . . . . ib. 

Assignment 207 

Registers ib. 

Sheffield Marks 208 

V. Inteenational and Colonial Inventions, Designs, and Trade Marks . ib. 

arrangements for protection of ib. 



CHAPTER X. 



CHOSES m ACTION {,continv,ed). 

Copyright . . 210 

Unpublished works ^-j, 

I. Books 211 

8 Anne, c. 19 ib. 

15 Geo. III. c. 53 212 

5&6 Vict. c. 45 ij. 

Extent and duration of copyright 213 

Representing or performing dramatic pieces or musical composi- 
tions ........... 214 

3 Wm. IV. c. 15 215 

45 & 46 Vict. c. 40 j-j_ 

Registration . . . . • jj_ 

Piracy 216 

Personal property 217 

Importation prohibited ib, 

39 & 40 Vict. c. 36 ij" 



CONTENTS. 



XV 



II. Lbottjees 

5 & 6 Wm. IV^ c. 65 . 

III. Engeayinos, etchings, prints, lithogkaphs 

8 Geo. II. c. 13 

7 Geo. III. u. 38 

17 Geo. III. 0. 57 

15 Vict. c. 12, s. 14 

Duration and enforcement of copyright 

IV. Soulptuke 

54 Geo. III. c. 56 

Eegistratiou 

V. Paintings, drawings, photographs 

25 & 26 Vic. u. 68 

Registration 

Piracy 

Personal property .... 
Assignment .... 
VI. International and Colonial copyright 



PAGE 

217 

ib. 
218 

ib. 

ib. 

ib. 

ib. 
219 

ib. 



ib. 
220 

ib. 

ib. 
221 

ib. 
222 

ib. 



CHAPTEE, XI. 



II. 



ENFORCEMENT OF DEBTS. 

Liability of property to debts 224 

Modes or enforcing judgments and orders ib. 

Writ oi fieri facias 225 

Writs in aid 226 

Veiiditioni exponas ib. 

Fi. fa. de bmiis ecclesiasticis ib. 

Sequestrari facias de bon. eccl ib. 

Attachment of debts— garnishee order 227 

Charging order 228 

Equitable execution — receiver jj. 

Writ of sequestration 229 

Writ of delivery ib. 

County Courts ib. 

Leave to issue execution in certain cases 230 

Death of debtor 231 

Priority ib. 

Guaranties — suretyship 232 

29 Car. II. c. 3, s. 4 ib. 

19 & 20 Vict. 0. 97, s. 3 233 

Liability of surety 234 

19 & 20 Vict. 0. 97, s. 4 ib. 



XVI CONTENTS. 



Discharge 235 

Surety— principal— securities 236 

Co-sureties jj. 

Indemnity — contribution ib. 

19 & 20 Vict. 0. 97, s. 5 237 

Representation of solvency, &o ' . . . ib. 

9 Geo. IV. c. 14, s. 6 . 238 



CHAPTER XII. 



ENFORCEMENT OF DEBTS— (comimueti). 

Bankkuptcy, acts of 239 

Married women 240 

Partners 241 

Petition ij. 

Official receiver ib. 

Interim receiver 242 

Receiving order ib. 

First meeting of creditors 243 

Composition or arrangement ib. 

Adjudication ij_ 

Trustee 244 

Committee of inspection ib. 

Composition or arrangement 245 

Discharge of bankrupt .... jj_ 

Debts provable . . 246 

Priority 247 

Partners ^j_ 

Loans by wife 248 

Landlord 249 

Proof of debts j-j_ 

Secured creditors . . . ib. 

Execution creditors 250 

Commencement of bankruptcy 251 

Property divisible ij,. 

In bankrupt's reputed ownership 252 

17 & 18 Vict. 0. 104, s. 72 255 

Voluntary settlements jj_ 

13 Eliz. c. 5 .257 

Fraudulent preference ... 259 

Receiving order against judgment debtor 231 

Administration of estate of debtor dying insolvent .... jj. 

Removal of a trustee become bankrupt 262 



CONTENTS. 



XYH 



PARE 

II. COEPOKATIONS — COMPANIES 262 

Dissolution of corporation 263 

Winding-up of company ib. 

Petition ib. 

Contributory 264 

Married women 265 

Eules of bankruptcy 266 



CHAPTER XIII. 



■ENFOECEMENT OF DEBTS {continued). 

I. Interest on debts .... 

At law 

By statute 

3 & 4 Wm. IV. 0. 42, ss. 28, 29 -. 
1 &.2 Vict. c. 110, s. 7 , 

45 & 46 Vict. c. 61, s. 57 (1) 
Eules of Court .... 

46 & 47 Vict. c. 52, Sched. II. and s. 40 (5) 
In winding-up .... 

II. Statutes of limitation . 
(a) Simple contract debts 

21 Jac. I. i>. 16, s. 3 
Mercbants' accounts t 

19 & 20 Vict. c. 97, s. 9 . 
Law — equity . 
Disabilities 

21 Jac. I. c. 16, s. 7 . 

19 & 20 Vict. c. 97, s. 10 . 

45 & 46 Vict. c. 75, ss. 1 (2), 12 

Married women . 
Debtor beyond seas 

4 Anne, c. 16, s. 19 . 
19 & 20 Vict. c. 97, s. 12 
Executor or administrator 
Joint debtors .... 

19 & 20 Vict. u. 97, s. 11 . 
Accrual of cause of action . 

Ignorance —fraud 
New promise to pay , 

Acknowledgment — part payment 
9 Geo. IV. c. 14, s. 1 . 
19 & 20 Vict. c. 97, s. 13 . 
Appropriation of payments . 
Retainer by executor or administrator 



268 

ib. 

ib. 

ib. 
270 

ib. 

ib. 

ib. 
271 

ib. 
272 

ib. 

ib. 

ib. 
273 

ib. 

ib. 

ib. 
274 

ib. 
275 

ib. 

ib- 

ib. 
276 

ib. 

ib. 

ib. 
277 

ib. 

ib. 
27S 
280 

ib. 



XVIU CONTENTS. 

PAGE 

(J) Specialty delpts . . 281 

3 & 4 Wm. IV. c. 42, ss. 3—5 *• 

25 & 26 Viot. c. 89, ss. 16, 75 *• 

Pleading or setting up tlie statute *'^- 

When the statute ceases to run 282 

III, Ante-nuptial debts of maeeied women **• 



CHAPTER XIV. 



DEVOLUTION OF PKOPERTY ON DEATH OF OWNER. 

I. Pbksonal ebpkesbntativb 285 

Executor — administrator ib. 

Donatio mortis causd .......... ib. 

History of wills of personalty ib. 

Intestacy — administration 286 

Statutes of administration 287 

13 Edw. I. c. 19 ib. 

31 Edw. III. c. 11 288 

21 Hen. VIII. c. 5 ib. 

Probate court ib. 

20 & 21 Vict. c. 77 ib. 

21 & 22 Vict. c. 95 ib. 

High Court ib. 

36 & 37 Vict. c. 66 289 

38 & 39 Vict. i;. 77, =. 18 ib. 

Power of executor or administrator, whence derived . . . . ib. 

II. Disposition by will ib. 

1 Vict. c. 26 ib. 

Married Women's Property Act, 1882 291 

III. Husband's inteeest in wife's peopeety 292 

Paraphernalia • . 294 

Reversionary interests ij. 

20 & 21 Vict. c. 57 ib. 

Wife's equity to a settlement 295 

Statute of Frauds, s. 25 . . 296 

IV. Peobate of will ib. 

In common form ib. 

In solemn form ib. 

Of will of married woman 297 

Where no executor H), 

Married woman executrix 298 

Bankrupt executor •••••.,..,, ib. 

V. EXEOUTOES ib. 

Appointment of ■ ib. 

Indemnity and reimbursement 299 

22 & 23 Vict, 0. 35, s, 31 a,. 



CONTENTS!. xix 

PAGE 

Surviving executors , , . , 300 

Conveyancing Act, 1881 ib. 

Power before probate 801 

Executor de son tort ib. 

Renunciation . . ib. 

What passes to the executor £03 

Eights of action ib. 

Payment of debts 304 

VI. Leoaoies 305 

Legacy to creditor ib. 

Portions to children ib. 

Executor's consent 306 

Gift to charity ib. 

General bequest — specific bequest ib. 

Ademption 307 

Abatement 308 

Demonstrative ib. 

Payment ib. 

Vested — contingent 309 

Ebsidub 311 

VII. Devastavit. ib. 

Carrying on business of testator ib. 

Compounding debts, &c., by executor ib. 

VIII. Administkatoes 312 

Vesting of property in 313 

Who entitled to administration . . .314 

Grant to creditor 317 

Special and limited administrations 318 

Administration bond 320 

Duties of 322 

Statutes of Distribution ib. 

22 & 23 Car. II. c. 10 ib. 

1 Jac. II. c. 17 ib. 

IX. Administkation action 324 

County Courts 325 

Personal liability of executor or administrator 326 

Statute of Frauds, s. 4 ib. 

Real Property Limitation Act, 1874 327 

TrusteesRelief Acts, 1847, 1849 ib. 

Advice by Court 328 

X. Duties ib. 

On affidavit for probate or administration ib. 

On accounts in respect of donationes mortis causd, &o. . . . . . 32 

Customs and Inland Revenue Act, 1881 b 

Legacy Duty Acts ^ . . . 330 

Succession Duty Act 332 

Bodies corporate 335 

Customs and Inland Revenue Act, 1885 ib. 

INDEX 337 

J 2 



TABLE OF CASES CITED. 



XXX 



PAGE 

AcAsoN V. Greenwood . . 45, 284 
Adam v. Inhabitants of Bristol . 276 
Adam'.s Policy Trusts, In re . . 153 
Adam-'s Trust, In re . . . 262 
Agra & Mastermau's Bank, In re 96, 144 
Airey v. Bower .... 290 
Allam, ExparU ... 73, 75 
" Alpijie " Trade Mark, /tt re . . 202 
Alston I). Trollope .... 
Anderson, Ex parte. 
Andrews, Inre , 
Anglo-Swiss Condensed Milk Co. v. 

Metcalf 

Arbenz's Application and Osborne 

and Co.'s Opposition, In re . 202, 204 
Armstrong, In re . 
— V. Stokes 
Ashburner v. Macguire 
Ashby V. White . . 
Ashton V. Blackshaw 
Ashworth d. Munn , 
Att.-Gen. v. Bouwens 
Ayres, In the Goods of 



282 
242 
243 

208 



•±0^ £t'± 


25 




308 




272 




63 




6 




148 




298 



Badisohb Anilin und Soda Fabrik 
v. Levinstein .... 

Bahia and San Franoisco Hail. Co., 
Inre , , , 

Bailey v. Sweeting ... 

Ball, Ex parte .... 

Bannatyne v. Direct • Spanish Tele 
graph Co. . 

Barber, Inre . 

Bardick i>. Garrick . 

Barker's Tinists, Inre . 

Barne, Ex parte ... 

Barnes v. Toye 

Barney v. United Telephone Co. 

Barrow's Case .... 

Bateman u Mid Wales Bail. Co. 

Baum, Ex parte 

Beard v. Webb 

Belaney v. Ffrench , ■ . 



184 

145 

21 

260 

173 

72 
270 
262 
241 

38 
195 
269 
113 
246 

42 

84 







PAGE 


Bell, In re 




. 270 


— In the Goods of 




. 299 


Bellamy, Inre 




293 


Besant v. Wood 




. 55 


Bianchi v. Offord . 




73 


Bills of Sale Act, In the Matter of 


. 66 


Bird, Inre , 




. 260 


Birkmyr v. Darnell . 




333 


Bishop, Exparte 




. 257 


Blaiberg v. Beckett . 




. 71 


— v. Parke 




. 65 


— V. Parsons . 




. 71 


Blakely Ordnance Co., In re 96, li 


t4, 145 


Blaksley's Trusts, In re . 


. 


. 99 


Blanchett, Exparte. 




. 239 


Blanckenhagen v. Blundell 




. 109 


Blandy v. Whitmore 




. 305 


Bloxam v. Saunders 




. 32 


Bolland, Exparte . 




. 75 


— In re. 




. 240 


Bonham, Exparte . 




. 242 


Bothomley v. Sherson 


306, 3C 


7, 308 


Boulton's Trusts, In re . 


, 


. 328 


Bowen v. Brecon Rail. Co. 




148 


Bowes V. Hope Life Insurance Co. 


264 


Bown, In re, O'Halloran v. 


King 


48 


Bradford Banking Co, v. Briggs 


175 


Bradlaugh v. Newdegate . 




95 


Brandon, Exparte . 




240 


— V. Robinson 




259 


Bray v. Gardner 




188 


Breton v. Mockett . 




5 


Brice v. Bannister . 




102 


— -0. Stokes 




299 


Bridger v. Savage . 




57 


Brinsmead ii. Harrison . 




82 


British India Steam Navigation Co 




V. Commissioners of Inland Re 




venue .... 




142 


Broadbent v. Barrow 




S06 


Brocklehurst v. Railway 


Printing 




and Publishing Co.. 




147 


Brook r. Hook 


. . 


115 



xxu 



TABLE OF CASES CITED. 





PAGE 






PAGE 


Brown v. Gellatly . 


. 309 


Collins Co. (The) v. Brown 


. 201 


Bruce v. Wait .... 


. 227 


Collins V. Blantern . 


. 54 


Buck V. Eobsou 


. 102 


Colonial Bank v. Whinney 


. 253 


Buckley v. Barber . 


6 


Consolidated Credit and Mortgage 


Buckmaster v. Buckmaster 


. 40 


Corporation v. Gosney . 


. 73 


Burdick v. Garrick . 


. 270 


Coombs V. Brooks . 


. 262 


Burgess v. Eve 


. 234 


— V. Coombs . 


. 282 


Burlinson v. Hall . 


. 102 


— V. Dibble . 


. 56 


Bumaby v. Equitable Reversic 


nary 


Conelly v. Steer 


. 76 


Interest Society . 


. 41 


Cooper, Ex parte 


. 261 


Bursill V. Tanner . 


. 44 


— V. Metropolitan Board of 


Butcbir V. Stead 


. 261 


Works .... 


. 207 


Butler r. Butler 


. 48 


Cordwell's Estate, Inre . 


. 280 


— V. Wearing . 


. 250 


Cork & Youghal Rail. Co., In re . 55 


Buxton V. Bust 


22, 25 


Cotton, Ex parte 


. 68 






Coulthart v. Clementson . 


. 234 


Caledonian Rail. Co. v. Carmi 


chael 268 


Couston, In re ... 


253, 264 


Calver v. Laxtou 


. 305 


Cowper V. Smith 


. 234 


Campbell, Ex parte . 


. 243 


Credit Co. v. Pott . 


. 75 


In re 


. 54 


Cropper v. Smith . 


. 188 


Cann, Inre . 


. 76 


Crossfield v. Such . 


7 


Capital Fire Insurance Associa 


tion, 


Crossthwaite, Ex parte . 


. 250 


Inre 


. 84 


Croydon Gas Co. v. Dickinson . 


. 235 


Castle Mail Packets Co., Expai 


te . 246 


Crouch V. Credit Foncier . 105, 113, 144, 


Caton V. Caton 


. 26 




145, 148 


Cave V. Hastings 


. 20 


Cuddee v. Eutter 


. 35 


— v. Roberts 


. 316 


Cunningham, Ex parte 


. 241 


Cavendish v. Geaves 


. 96 


Currey, Inre . 


44, 48 


Challinor, Ex parte . 


74, 75 


Curtis V. White 


. 113 


Chalmers, Ex parte . 


. 32 






Chancellor, In re . 


. 309 


Dalbt v. India and London 


Life 


Chaplin, Ex parte . 


240, 257 


Assurance Co. . . 151, 152, 160 


Chapman, In re . 


. 240 


Davies v. Rees 




. 72 


Chappell V. Boosey . 


. 216 


Davis V. Burton 




. 70 


Charing Cross Advance & De 


posit 


— V. Usher 




64, 76 


Bank, Ex parte . 


. 75 


■ — -u. Williams 




. 313 


Chase v. Westmore . 


83, 84 


Dearie, Ex parte 




239, 241 


Cherry v. Heming . 


. 28 


Deeks v. Strutt 




. 324 


Chester v. Chester . 


. 311 


Delta Syndicate, Ld 


, In re 


. 174 


Chienery, Ex parte . 


. 239 


Dickson's Trust 




. 310 


Christian v. Whitaker 


. 49 


Direct Spanish Telegraph Co., 


In re 173 


City Bank, Ex parte 


. 145 


District Bank of Loudon, Exp 


xrte . 249 


Clark V. Gilbert 


. 81 


Dixon, Ex parte 


. 242 


— V. Randall 


. 290 


— V. BoviU 


. 146 


Clay & Tetley, Inre 


. 312 


— v. Sadler 


, 159 


Clayton's Case . . . . 


. 280 


Dobell V. Hutchinson 


. 20 


Cleaver, Inre . 


72, 73 


DoUond V. Johnson . 


. 231 


Clement v. Cheesman 


. 285 


Donaldson v. Beckett 


. 212 


Gierke v. Gierke 


. 318 


Dowd V. Hawtin 


. 298 


Coburn v, Collins . 


. 64 


Drake, Ex parte 


. 82 


Coggs V. Bernard . . 77 


78, 79, 82 


Draycott v. Harrison 


. 46, 274 


Cohen, Inre . 


. 239 


Drew V. Nunn 




. 42 



TABLE OP CASES CITED. 



XXUl 











PAGE 




PABE 


Driffield & East Riding Pure Linseed 


Gillespie, In re . . . 


. 247 


Calce Co. v. Waterloo Mills Cake 


Godfrey, Ex parte . 


. 245 


& Wareliousing Co. 




195 


Godwin v. Francis . 


. 26 


Duck V. Bates 




215 


Golding, Davis & Co., Ex parte 


. 35 


Duke of Ancaster v. Mayer 




305 


Goldsmid, In re . . . 


. 260 


Duncombe v. Brighton Club & Nor 




Goldstrotn v. TaUermann. 


71,72 


• folk Hotel Co. . 




269 


Goodman v. Griffiths 
Goodwin v. Robarts 
Gorgier v. Mieville . 


. 22 

148, 149 

. 148 


Easton v. London Joint 


Stock 


Gorringe v. Irwell India Rubber, &c.. 


Bank .... 


. 148, 149 


Works .... 


. 266 


Eastwood V. Kenyou 




. 232 


Graham v. Lord Londonderry . 


. 294 


Eberle's Hottl Co. o. Jonas 




247 


Graves v. Ashford . 


. 219 


Elder v. Pearson 




293 


Great Northern Rail. Co. v. Harri- 


Emden v. Carte 




84 


son 


. 52 


Evans, In re . 




311 


Green v. Humphreys 


. 279 


Evelyn v. Evelyn . 




315 


— V. Wynn 
Gregory v. Hurrill . 
Greer v. Young 


. 235 

. 277 
. 84 


Faithfuli, Inre . 




239 


Grey's Settlements, In re 


45, 284 


Feast, Ex parte 








239 


Grimoldby v. Wells 


. 36 


Feunell v. Eidler 








60 


Grimwade, Ex parte 


. 239 


Fergusson v. Fyffe 








270 






Firtli, Hx parte 








76 






Florence, In re 








253 


Hall, Ex parte 


. 102 


Flory V. Denny 








61 


Hallett V, Hastings . 


48, 273 


Forbes v. Jackson 








236 


Halsey v. Brotherhood . 


. 194 


Ford, Ex parte 








239 


Hamilton v. Chaine 


. 75 


Franks, Ex parte 








42 


Hamlyu v. Betteley 


. 75 


Freakley v. Fox 








306 


Hammond v. Hocking 


. 72 


Friedlander, In re 








240 


Hancock v. Bewley . 


. 182 


Fryer, Ex parte 








243 


Harden Star Hand Grenade Fire '. 


jlx- 


Fuggle V. Bland 








228 


tiuguisher Co., /» re . 


. 202 


Furber v. Cobb 




. 


71, 73 


Hardwicke, In re . . 64, 7 


2, 74, 78 


Fusee Vesta Co. v. Bryant & M 


[ay 


188 


Harding v. Harding 
Harman v. Reeve . 
Harrington v. Victoria Graving Dt 


. 102 
. 16 
)ck 


Gallahee v. Ferris . 




311 


Co 


. 54 


Galland, Inre . 




84 


Harris v. Brisco 


. 95 


Gardner v. London, Chatham & 


Dove 


r 


— V. Rothwell . 


. 184 


Rail. Co. . 




148 


Hart V. Frontino, &c. , Mining Co 


. 145 


Garland, Ex parte . 




311 


Harvey, Ex parte . 


. 256 


Garrard v. Lewis . 




113 


Hastings, In re . 48, 239, 


241, 273 


General Estates Co., In re 




145 


Hatchard v. Mege . 


. 303 


General Horticidtural Co., In •> 


•e 


227 


Hauxwell, Ex parte . 


. 64 


General Rolling Stock Co., In 


re 


282 


Haydon v. Williams 


. 279 


Genese, Inre . 




249 


Heaton's Trade Mark, In re . 


. 203 


Gibson, Ex parte 


, 




240 


Heilbutt V. Hickson 


. 14 


— V. Holland . 






21 


Hemingway, Inre . 


. 64 


— V. "W"ay 


. 




48 


Hetherington v. Groome . 


. 71 


Gilchrist, Ex parte . 


' 


15,24 


0, 252 


Hewer, Inre . 


. 65 


Gillespie & Robarts, 


In re 






129 


Hewitt, Inre . 


. 244 



XXIV 



TABLE OF OASES OITED. 



PAGE 

Heyworth, M pa,rte , . .242 
Higgins V. Sargent .... 268 

— V. Senior .... 24 
Higgs V. Assam Tea Co. . . . 145 

— V. Weaver .... 244 
Higintotham v. Holme . . . 259 
Hill, Ex parte ... 74, 260 

— V. S. Staffordshire Eail. Co. . 269 
Hindhaugli v. Blakey . . .112 
Hoadley v. M'Laine . ' . 22, 23 

Hotson, In.re 250 

Hockaday, Inre . . . 74, 75 
Holdsworth v. Hunter . . . 133 

Holland, Inre 250 

Holmes v. Penney .... 258 
Holroyd v. Marshall . . 67, 96 

Homfray v. Scroope .... 275 

Hooper, Re 328 

Hope V. Croydon and Norwood Tram- 
ways Co 148 

Hopkins, In re . . . . 298 

— V. Worcester and Birming- 
ham Canal Proprietors . . . 143 

Home V. Roquette .... 135 
Houghton and Hallmark's Trade 

Mark, Inre 204 

Howe V. Earl of Dartmouth . . 309 
Hubhard, Ex parte . . 64, 72, 78, 74 
Hughes V. Little ... 72, 75 
Hunt V. Clifford . . . .226 

— V. Fensham . . . .226 

— V. Wimbledon Local Board 50, 51 
Hussey v. Home-Payne . . 20, 22 
Hutchinson, Inre . . . 250, 260 



Ide, Ex parte .... 

Ihlee V. Henshaw . 

Imperial Gas Light and Coke Co 

V. London Gas Light Co. 
Imperial Land Co. of Marseilles, In 

re ..... 
Ingle V. M'Cutchan . 
Irons i>. Smallpiece . 
Irvine v. Watson 



239 
206 

277 

145 

102 

8 

25 



Jacobs v. Latour. 
James, In re . 
Jarrett v. Hunter 
Jefferys v. Boosey 
Jenkinson, In re 



. 240 

. 24 

210, 211 

252, 253 







] 


PAGE 


Jenkyn v. Vanghan . 


. 


258 


Johnson, Ex parte . 




75, 


240 


Johnson v. Gallagher 




. 


44 


Jones, Ex parte 




. 


37 


— Inre , 




. 


305 


— V. Owens 




. 


312 


— V. Victoria Graving Dock Co. 


51 


Jordan, Inre . 




252 


Kahbn, Ex parte . 




65 


Kearsley v. Cole 






235 


Keeling, In re . 




. 


239 


Kelner v. Baxter 




. 


26 


Kemp V. Falk . 






35 


Kenworthy v. Scliofield 






22 


Kirk V. Gregory 




. 


301 


Knill V. Prowse 






102 


Knowlman v. Bluett 






28 


Knox V. Gye . 




272, 


273 


Krugeri). Wilcox . 




. 


84 


Kurtz V. Spence 




• 


194 


Lacet, Lire . 




250 


Lampet's Case . 




93 


Lane, Inre . 




74 


Latch V. Latch 




299 


Law V. London Indisputable 


Life 




Policy .... 




151 


Lazarus, Inre . 




245 


Leaf, Sons & Co.'s Trade Mark 


Inre 


202 


Lee 1). Barnes . 




71 


Leeds Bank v. Walker 




141 


Leggott V. Western . 




228 


Le May ■». Welch . 




197 


Lennox, Ex parte . 




242 


Lewis V. Rucker 




159 


Lickbarrow v. Mason 


32, 33 


Lindenau v. Desborough . 




160 


Lindsay v. Cundy . 




10 


Linton v. Linton 




246 


Lintott, Ex parte 




281 


Liquidators of Overend, Gumey 


&Co. 




V. Liquidators of Oriental Fin 


aucial 




Corporation . 




235 


Liverpool Adelphi Loan Asso( 


iation 




V. Fairhurst. 




42 


Lloyd V. Fleming , 




159 


— & Sons' Trade Mark, In 


re 206 


, 208 


— V. Tench 




323 


Lloyds V Harper . 


. 




234 



TABLE OF OASES OITED. 



XXV 



PAGE 

London and County Banking Co. v. 

Terry 280 

Lord V. Midland Rail. Co. . . 81 
Lovering, Sx parte .... 252 
Lowis V. Eiimiiey .... 282 
Lucas V. Harris ... 95, 255 
Lumley v. Simmons . . 72, 73 
Lyde v. Barnard .... 238 
Lynch V. Dayrell .... 160 
Lyndon's Trade Mark, Inre . . 204 
Lyon 1). Morris . . . .71 



M'Kenzie v. British Linen Co. . 115 
Mackenzie v. Mackenzie . . . 290 
Mackintosh, Inre . . . . 242 
Maclean v. Dunn .... 26 
Maddison v. Alderson ... 15 

Maggi; Inre 231 

Maley, In the Goods of . . . 297 
Mander v. Harris ... 46, 292 
March, Inre . . . . 46, 292 
Margary v. Robinson . . . 290 
Market Overt, The case of . . 8 
Marseilles Extension Rail. & Land. 

Co. , Smallpage's & Brandon's Cases, 

In re . 
Marshall v. Green , 
Mathers v. Green . 
Matthew, Ex parte . 
Matthews v. Baxter 
Matthiessen v. London & County 

Bank . 
May, Ex parte 
Melville v. Stringer 
Mercer, Ex parte 
Merle v. "Wells 
Meyerstein v. Barber 
Millar v. Taylor 
Miller v. Race . 
Mills V. Fowkes 
Mitchell, In re 

Mitchell & Co.'s Trade Mark, In re. 
M'Lean v. Clydesdale Banking Co. . 
Molton V. Camroux 
Mooro, Ex parte .... 

— & Robinson's Banking Co., 

Ex parte 66 

Morant, In the Goods of . . . 302 
Morgan v. Rowlands . . . 279 
Morrioe v. Aylmer . . 165, 166, 167 
Morrisi Inre 65 



135 

17, 18, 19 

. 182 

. 239 

. 42 



. 138 
. 244 
. 71 
256, 258 
. 234 
. 77 
210, 211 
. 105 
. 280 
. 241 
204 
117 
41 
239 



Morritt, Inre . 


68, 73 


Morton v. Tibbett . 


. 36 


Moss, Ex parte 


96, 251 


Moyce v. Newington 


. 11 


Mulliner v. Florence 


. 83 


Munday, In re 


. 75 


Murray v. Lord Elibaiik 


. 295 


Murrell, Inre 


. 252 


Myers v. Elliott 


. 71 



Natal Investment Co., Inre . . 145 
National Mercantile Bunk, Ex parte 75 
National Provincial Bank v. Harle . 102 
Neilson w. James . . . .173 
Nelson, Ex parte. . . 74, 75^ 230 

New City Constitutional Club Co., 

-f™™ 266 

Newman, Inre . . , . 246 
— V. Newman . . . 153 
Newton's Patents, In re . . . 191 
NichoU, Ex parte .... 240 
Nichols to Nixey . . , .251 
Normal Trade Mark, In re . 203, 208 
N. Central Wagon Co. v. Manchester, 

Sheffield & Lincolnshire Rail. Co. 64 
N. of England Oil Cake Co. v. Arch- 
angel Insurance Co. . . 158, 159 
Nottage V. Jackson .... 220 
Nottingham, Ex parte . . . 249 
Nottingham Hide Co. v. Bottrill . 234 
Nugent V. Smith .... 81 



Oastlee, Ex parte .... 240 

Odessa Tramways Co. v. Mendel . 54 
Official Receiver, Ex parte, In re 

Morritt . 68, 73 

— V. TaUby . 67, 97 

O'HaUoran v. King. ... 48 

O'Neil V. City & County Finance Co. 68 

Oram, Ex parte .... 242 

Ord V. White 95 

Otto V. Steel 184 

Overend, Gurney & Co., Lintott, Ex 

parte 281 

Ovey, Inre 306 

Owens, Be 312 



Palmer's, J. B., Trade Mark, In re 206 
Parker, In re . . 65. 76, 242, 254, 255 



XXVI 



TABLE OF CASES CITED. 



PAGE 

Parsons, Ex parte . . .64, 72, 74 

Payne, In re 246 

Pearce, Ex parte . . . .71 

— In re 250 

— V. P)rooks . . . .54 
Pearson, In re . . . 258, 259 

— V. Pearson .... 207 
Peirce v. Corf . . . .27 
Pellas V. Neptune Marine Insurance 

Co 159 

Perry v. Barnett .... 173 
Peruvian Rail. Co. v. Thames & 

Mersey Mar. Ins. Co. . . . 114 
Phelps V. Upton Snodsbury Highway 

Board 51 

Philips, In re 40 

Picker v. London & County Banking 

Co 149 

Pickering v. Ilfracombe Rail. Co. . 54 
Pickersgill v. Rodger . . 290, 291 

Pike r. Fitzgibbon .... 44 

Pinterton v. Easton ... 84 

Pinnock v. Bailey .... 100 

Player, In re 256 

Plimpton V. Malcolmson . . .183 

Price, In re 292 

— In the Goods of . . . 297 

Price's Patent Candle Co., In re . 202 

Prince Albert v. Strange . . . 21 

Printing, &c., Co. v. Sampson . . 55 

Prynne, In re 99 

Pye, Ex parte 305 

Pyman v. Burt . . . .270 



Queen v. County Court Judge of 
Essex 270 



Ramsay's Case 


. 264 


Eanelaugh, E., v. Hayes 


. 236 


Rawlings, Ex parte . 


72, 73 


Reade v. Conquest . 


. 211, 212, 216 


Reeves v. Barlow . 


. 64 


— V. Capper 


. 61 


Reed, Ex parte 


. 243 


Reid, Ex parte 


. 247 


— 1). Reid . 


46, 292 


Reuss V. Picksley . 


. 25 


Reynolds v. Doyle . 


. 117 



Rhodes, In re . 

Rigby, Me ... . 

River Steamer Co., In re Mitchell'i 
Claim ...... 

Roberts v. Roberts . 

Robinson v. Mollett 

Rogers, Ex parte 

Rolfe V. Gregory 

Rollason, In re 

RoUs V. Miller 

Rolph, Ex parte 

Ross V. Army & Navy Hotel Co. 

Rossiter v. MiUer . 

Routledge v. Low . 

Roux V. Salvador . 

Row V. Dawson 

RyaU V. Rowles . 94, 95, 96, 97, 

Ryder v. 'Worabwell 



rAGB 
242 
231 

279 

66 

29 
243 
277 

78 
252 

76 
147 

24 
214 
159 

96 
105, 
253 

38 



Sadler's Co. v. Badcock 
Salaman, Ex parte . 
Sampson & Wall, In re . 
Sanders, In re 
Schmitz, Ex parte . 
Schotsmans v. Lancashire, &c. 

Co 

Schove V. Schmincke 
Schwerdtfeger, In the Goods of 
Scott V. Tyler . 
Shakespeare, In re . 
Sharman v. Brandt . 
Sheppard v. Duke . 
Sherry, Inre . 
Sibley v. Higgs 
Sievebright v. Archibald . 
Simpson v. Gutteridge 
Sinclair, In re 
Smith V. Anderson . 

— V. Lucas 

— V. Sparrow . 

— V. Tebbitt . 
Societe Gdn^rale de Paris v. Tram 

ways Union Co. . 
Souch V. Strawbridge 
Sontar's Policy Trust, In re 
South of Ireland CoUiery Co. 

Waddle 
Spalding v, Ruding . 
Spencer v. Clarke . 



155, 160 

246 

40 

239 

239 

R;iil 

32 

212 

318 

310 

45 

26 

327 

280 

72 

15 

299 

240, 257 

4 

41 

60 

41 



175 

28 

153 

50 
35 

153 



TABLE OF OASES CITED. 



XXVU 





PAGE 


Spindler, In re 




76 


StafTord v. Stafford . 




292 


Stainton, In the Goods of 




316 


Stanford, Ex parte . 




72 


Stannard v. Harrison 




218 


— V. Lee 




218 


State Fire Insurance Co. ; ' 


limes 




Assurance Co.'s Case . 




271 


Steele v. M'Kinlay . 


112, 


129 


Stephens, Exparte . 


258, 


259 


Stewart, In the Goods of . 




318 


Storm V. Stirling 




109 


Stubbins, Exparte . 




260 


Studds V. Watson . 




21 


Suffell V. Bank of England 




130 


Sully, Exparte 




252 


Sutton's Ti-usts, In re 




101 


Swift V. Pannell 




74 


Swindell v. Bulkeley 




276 


Symington & Co. v. Footman 


& Co. 


202 


Symmons, Exparte 




252 


Tanner v. Smart . 




277 


Taunton v. Morris . 




295 


Taylor, Exparte 


250 


260 


— V. Addyman 




82 


— V. Blakelock 




105 


— V. Bowers . 




53 


Tennent, In re 




239 


Thacker v. Hardy . 




57 


Thomas u Ketteriche 




315 


— V. Turner . 




216 


Thompson v. Dominy 




146 


— V. Gardner 




27 


Thomson v. Davenport . 




24 


Tihbits V. George . 


96 


,251 


Tollemache, Inre . 




240 


Toole V. Young 




216 


Tooth V; Hallett . 




96 


Topham v. Morecraft 




324 


Toward, Inre . 


. 96 


,251 


Townley v. Sherborne 




299 


To-wnsend, Inre 


'.64,7 


2, 74 


Trench, Inre . 




240 


Tuff, In re . . . 




249 


Turner, Be . 




231 


Turquand, Exparte 65, 


76, 254 


, 255 


— V. Board of Trade 




244 


Twycross v. Grant . 




176 


Twyne's Case . 


. 257 


, 258 


Tyrie v. Fletcher . 


• 


159 





PAGE 


United Stock Exchange Co. . 


. 264 


Van Duzeu's Trade Mark, In re 


. 202 


Vardon's Trusts, Inre . 


41,48 


Vanghan, In re 


. 306 


— ■». Thomas 


. 306 


Vertue v. East Anglian Eail. Co. 


. 114 


Vilmont v. Bentley . 


10, 11 



Wadsworth v. Queen of Spain . 227 
"Wain V. Warlters . . 22, 233, 327 



"Waite V. Jones 


, 


54 


"Walker, Inre . 


, 


240 


— V. Bradford Old Bank 


102 


103 


— V. Kussey . . . 




20 


"Wall V. Taylor . . ' . 




215 


"Wallace, In re . . . 




243 


"Wallis, In re . 




252 


"Walter v. Howe 


, 


214 


"Ward V. Eyre .... 


. 


269 


— 0. Turner 


, 


285 


"Ware, In re . 


. 


82 


"Warren, Exparte . 


. 


250 


"Warwick v. Bruce . 


, 


40 


Waters v. Tompkins 




279 


Watkius, Exparte . 


253, 


254 


— V. Evans . 


68, 73 


Watson, Inre 




242 


Weaver, Inre . 


, 


244 


Webb V. Stenton . 




228 


Webber, Exparte . 


95 


255 


Webster, Exparte . 


. 


65 


— V. British Empire Assurance 




Co. . . . 




268 


WeUcome's Trade Mark, In re 


, 


207 


Wensley, In the Goods of 


. 


318 


West London Commercial Bank v. 




Kitson .... 


, 


114 


Westhead v. Riley . 




229 


Whlnney, Exparte . 




239 


Whitaker, Inre . . 49, 


284 


, 291 


White, Exparte 


. 


246 


White Rose Trade Mark, In re 


203 


,204 


Whittaker, Inre . 




309 


Whitting, Inre . 




102 


Wilder 1). Pigott . 


. 


41 


Wildes V. Dudlow . 


, 


233 


Wilkins v. Sibley . 


. 


99 


Wilkinson, Inre . 


, 


260 


— V. Evans 


, 


22 



xxvm 



TABLE OF CASES CITED. 



Williams, Ex parte . 

— Tnre 

— V. Lee 
■Williams' Estate, In re 



PAGE 

. 230 
71, 313 
. 824 

. 231 



Willmott V. London Celluloid Co. 261, 267 

Wilson V. Brett 81 

— V. Strugnell. ... 53 
Wingfield, Ex parte . . . 253 

Winterbottom Hx parte . , . 239 
Wise, Inre . . . . 256, 258 
Wittmano'. Oppenheim . . . 199 



Wolverhampton Banking Co., Ex 



PAOE 



parte .... 
Wood V. Dixie 


. 54 
. 258 


Woodall, Ex parte . 
Woodland v. Fuller . 


. 239 
. 13 


Woolridge v. Boydell 
— V. Norris. 


. 159 
. 236 


Wraggs' Trade Mark, In re 


206, 208 


Wright V. Wright . 
Wylson V. Dunn 


. 94 
. 21 


Zucco, In re . 


. 261 



XXIX 



TABLE OF STATUTES CITED. 



-*- 



PACE 

9 Hen. III. c. 18 (Magna Carta) 286 

13 Edw. I. c. 19 (Statute of West. 2nd) 287 

25 Edw. I. (Magna Carta) 286 

4 Edw. III. c. 7 (Administration) 303 

25 Edw. III. c. 5 (Administration) . . . ■ . ■ ib. 

31 Edw. III. c. 11 (Administration) 288 

21 Hen. YIII. c. 5 (Administration) 316 

s. 3 321 

s. 8 302 

c. 11 (Restitution) 10 

32 Hen. VIII. c. 1 (Wills) . • 285 

2 & 3 Ph. & M. u. 7 (Horse : Markets and Fairs) 11 

13 Eliz. c. 5 (Fraudulent Conveyance) 257, 259 

27 Eliz. e. 4 (Fraudulent Conveyance) 257 

29 Eliz. i;. 5 (Fraudulent Conveyance) ib. 

31 Eliz. c. 12 (Horse : Markets and Fairs) 11 

21 Jao. I. c. 3 (Monopolies) 180, 182, 183 

s. 6 180 

c. 16 (Limitations) 271, 280 

fi. 3 272 

s. 4 275 

s. 7 273 

22 & 23 Car. II. c. 10 (Distributions) 2, 292, 296, 314 

s. 1 . ■ 321 

S3. 1, 5 322 

s. 4 323 

29 Car. II. c. 3 (Frauds) 14, 16, 23, 24, 28, 36 

s. 4 15, 17, 23, 27, 232, 326 

s. 7 13 

a. 16 12 

s. 17 13, 15, 17, 19, 27 

s. 24 292, 296 

c. 7. (Sunday Sales) 

s. 1 59 

1 Jao. II. 0. 17 (Distributions) 314, 322 

s. 7 324 

3 & 4 Anne, c. 9 (Bills of Exchange) 105 

4 Anne, o. 16 (Limitations) 272 

s. 19 - 275 

7 Anne, c. 25 (Perpetuation of Acts) . 105 

8 Anne, c. 19 (Books— Copyright) 211 



XXX 



TABLE OP STATUTES CITED. 



9 Anne, c. 6 (Assurance) 

s. 57 

11 Geo. I. c. 18 (Wills— London) . 

8 Geo. II. c. 13 (Engravings, &c., Copyright) 

H. 1 

9 Geo. II. 0. 36 (Charities) .... 
17 Geo. 11. c. 38 (Crown Debts) 

s. 3 . ' . 
19 Geo. II. c. 37 (Marine Assurance) . 

s. 1, 2, 3 

s. 6 

s. 7 

21 Geo. II. c. .40 (Spirits) 

. s. 12 . , . 
7 Geo. III. c. ,38 (Engravings, &c.— Copyright} 

s. 6 . . . 

s. 7 . . ,. . . 

12 Geo. III. 0. 7.2 (Bills of Exchange) 

s. 37 .. ... 
ss. .39— 43 

14 Geo. III. c. 48 (Assurance) 

s. 1, . . . 

s,2 . ... 
. s. 3. . . . . • . , . 
c, 78 (Fire Assurance) . 

. s. 8.3 . ' . . , . 

15 Geo. III. c, 53 (Books— Copyright) . ° . 
17 Geo. III. _c. 5.7 (En.gravi.ngs— Copyright) 

27 Geo. UI. c. 38 (Designs) .... 

28 Geo..III. c. 66 (Assurance) 

' , . s.. 1 

29 Geo. III. c. 19 (Designs) .... 
34 Geo. III. c. 23 (Designs) . 

36 Geo. III. .c. 52 (Legacy Duty) . 



ss. 12—15 ... 

. s, 18 

s. -3,2 .. ,. 

38 Geo. III. u. 71 (Sculpture— Copyright) 

c. 87 . .... 
, s.,6 

39 & 40 Geo. III. c. 36 (Bank of England— Chancery) 

c. 98 (Accumulations — Thellusson Act) 
41 Geo. III. c. 107 (Books— Copyright) 
45 Geo. I.1I. u. 28 (Legacy) 

s. 5 

54 Geo. III. c. 56 (Sculpture— Copyright) . 

a. 1 

ss. 3—6 

c. 156 (Books — Coppight) . 

55 Geo. 111. c. 149 (Legacy and Succession) . 

c. 184 



PAflB 

151 
286 
218 
219 
306 

231 
155 
156 

a. 

ib. 



151, 



218, 



196, 



58 
218 
219 

ib 

107 

a. 

160 
ib. 
ib. 
152 
160 
161 
212 
219 
195 
157 
158 
195 
ih. 
330 
333 
330 
333 
309 
219 
320 
297 
100 
5 
212 

330 
219 
219 
220 
212 
331 
332 



TABLE OF STATUTES CITED. xxxi 

PAGE 

55 Geo. III. 0. 184, s. 37 302 

s. 38 328 

ss. 45—49 .... 329 

Sched. Part III 332 

4 Geo. IV. 0. 83 (Factors) 79 

6 Geo. IV. e. 94 (Factors) 79 

7 & 8 Geo. IV. c. 29 (Larceny) 

s. 57 10 

9 Geo. IV. c. 14 (Contracts) 16, 17, 272 

s. .1 277, 278, 279 

s. 6 238 

s- 7 13, 16, 17, 27 

11 Geo. IV. & 1 Wm. IV. 0. 40 (Administration) 3II 

3 Wm. IV. c. 15 (Dramatic and Musical Copyright) 

s. 2 215 

s. 3 216 

3 & 4 "Wm. IV. c. 14 (Savings Bank) 

s. 28 231 

c. 27 (Limitation) 327 

s. 6 313 

s. 40 327 

c. 42 (Law Amendment) 

s- 2 304 

s. 3 271 

ss. 3—5 281 

s- 28 268, 270, 271 

s. 29 269 

c. 74 (Fines and Recoveries) 

s. 77 294 

ss. 79, 80 ij. 

s. 91 ij. 

5 & 6 Wm. IV. 0. 65 (Lectures— Copyright) 217 

s. 5 218 

1 Vict. c. 26 (Wills) 289 

s. 1 2 

• 3 289 

ss. 7—9 290 

ss. 14 — 25 iJi, 

a. 24 289 

s. 29 290 

s. 33 ib., 291 

c. 73 (Companies) 162 

ss. 2—5 163 

s. 9 ih. 

s. 20 ib. 

s. 21 164 

1 & 2 Vict. c. 110 (Execution Creditor) 

s. 7 270 

s. 12 226 

ss, 14, 15 ,228 

c. 114 (Bills of Exchange) 

s- 1 107 

s. 9 ij. 



XXXU TABLE OF STATUTES CITED. 

PAGE 

2 Viot. 0. 13 (Designs) 195 

c. 17 (Designs) 196 

3 & 4 Viot. c. 82 (Judgment Creditor) 

s. 1 228 

5 Viot; c. 5 (Distringas) 

ss.- 4, 5 ■ 99 

Soted. I ill- 

5 & 6 Vict. c. 39 (Factors) ■ . . . ■ 79 

s. 1 ib. 

e. 45 (Books— Copyright) .- 212, 218 

s. 2 ' 212, 213 

s. 3 213 

ss. 6—10 217 

s. 11 213, 216 

ss. 13—15 *. 

s. 18 214 

s. 20 215, 216 

ss. 20—22 . . 213 

s. 21 215 

s. 22 ib. 

s. 23 216 

s. 24 213, 215, 216 

ss. 25, 26 217 

s. 26 216 

s. 27 . 212 

c. 79 (Administration) 

s. 23 329 

0. 97 (Costs) 

s. 2 220 

G. 100 (Designs) 196 

s. 1 ..... ■ . . . . . ih. 

7 & 8 Vict., c. 12 (International Copyright) 222 

c. 110 (Companies) 162,168 

8 Vict. c. 16 (Companies) 164 

s. 1 il). 

s. 6 ib. 

S.I ib. 

a. 9 ib. 

s. 11 ■ ib. 

ss. 14—16 165 

ss. 18—20. ib. 

s. 22 ib. 

s. 45—47 144 

ss. 45—49 148 

s. 49 • . 144 

s. 61—64 165 

s. 97 51 

8 & 9 Viot. c. 76 (Legacy Duty) 

s. 4 329, 330 

c. 91 (Bank of England) 299 

c. 109 (Gaming) 

. s. 1.8 56 

9 & 10 Viot. 0. 93 (Administration) 304 



TABLE OF STATUTES CITED. xxxiii 

PAGE 

9 & 10 Vict. 0. 95 (County Courts) 

s. B8 325 

8. 65 ib. 

s. 66 ib. 

s. 76 281 

S3. 95—97 230 

10 & 11 Vict. 0. 96 (Trustees) 327 

12 & 13 Vict. c. 74 (Trustees) ib. 

13 & 14 Vict. c. 60 (Trustees) 154, 262 

c. 61 (County Courts) 

8. 1 325 

c. 104 (Sculpture — Copyright) 

S3. 6, 7 220 

15 Vict. c. 3 (Intestates' Estates) ... 317 

s. 2 321 

c. 12 (Engravings — Copyright) 

a. 14 218, 219 

15 & 16 Vict. c. 12 (International Copyright) 222 

c. 24 (Wills) 290 

16 & 17 Vict. c. 51 (Succession Duty) 

s. 3 S34 

3. 4 333 

8. 5 334 

s. 8 329 

8. 10 .333 

=.11 332 

ss. 18—20 333 

3. 19 331 

83. 29, 30 334 

s. 31 333 

s. 32 334 

8. 33 ... 333 

ss. 39—41 . . 335 

c. 59 (Bills of Exchange) 

3. 19 116 

17 & 18 Vict. c. 36 (Bills of Sale) 61 

o. 104 (Merchant Shipping) 85 

3. 18 ib. 

3. 19 86, 87 

S3. 37—39 87 

s. 43 88 

ss. 55—57 *. 

ss. 58—60 89 

ss. 66, 69 ib. 

8. 71 ii- 

s. 72 255 

88. 73—87 89 

ss. 88—91 90 

c. 120 (Merchant Shipping) ... .... 85 

c. 125 (Copimon Law Procedure) 230 

s. 78 82 

18 & 19 Viot. c. 43 (Infants) 40 

c 



XXXIV 



TABLE OF STATUTES OITED. 





PAGE 


18 & 19 Vict. c. 67 (Bills of Exchange) .... 


. 107 


c. 91 (Merchant Shipping) 


85 


s. 11 


. 88 


c. Ill (Bills of Lading) .... 


33 


c. 133 (Companies) ... 


. 169 


19 & 20 Vict. c. 47 (Companies) 


ib. 


c. 60 (Mercantile Law) 




s. 12 


. 108 


c. 94 (Administration) .... 


324 


c. 97 (Mercantile Law) 


. 272 


s. 1 


. 12, 226 


s. 2 


. 35 


s. 3 


. 22, 233 


s. 4 


. 234 


s. 5 


. 237 


s. 6 


. 112 


s. 7 . . ... 


. . 108 


s. 9 


. 272 


s. 10 


273, 281, 327 


s. 11 


. 276 


s. 12 


275 


s. 13 


. 278 


20 & 21 Vict. c. 57 (Married AVomen) .... 


294 


u. 77 (Prohate) 


. 288 


s. 23 . . .... 


302, 325 


s. 29 . 


. 288 


s. 30 


. . 289 


ss. 46—48 


. 297 


s. 50 


ib. 


ss. 55—60 


. ib. 


s. 70 


. 298, 319 


s. 72 


. 320 


s. 73 


318 


s. 74 . . . . 


. 320 


s. 79 . . ... 


302 


ss. 81—83 


. 321 


c. 85 (Divorce) 


. . 42 


s. 21 


. 43 


ss. 25, 26 


ib. 


21 & 22 Vict. 0. 95 (County Courts) .... 


. 288 


s. 10 


. . 297 


s. 12 


. ib. 


rs. 16 


302 


s. 18 


. 320 


s. 19 


813 


c. 108 (Married Women) 




ss. 8—10 


. 43 


22 & 23 Vict. c. 35 (Law of Property) 




s. 21 


. 103, 104 


ss. 27—29 


805 


s. 30 


328 


». 31 ...•., 


299 



TABLE OF STATTJTES CITED. 



XXXV 



22 & 23 Vict. c. 35, s. 32 . 

23 & 24 Yict. c. 15 (Administration) 

ss. 4, 5 . 
c. 38 (Judgment Debtor — Kegistration) 

ss. 3—5 .... 

=.9 

ss. 10, 11 . . . 

s. 13 .... 
c. 126 (Common Law Procedure) 
c. 127 (Solicitors) 

s. 28 
0. 145 (Trustees) 

s. 30 
s. 34 . 

24 & 25 Vict, c. 92, s. 93 

c. 96 (Larceny) 
s. 100 " . 
c. 101 (Copyright) . 

25 & 26 Vict. c. 38 (Spirits) .... 

c. j63 (Merchant Shipping) 

s. 3 . 
i;. 68 (Paintings, &c. — Copyright) 

s. 1 

a. 3 

ss. 4—6 . 

ss. 7—9 



b. 10 . 
ss. 11, 12. 
c. 89 (Companies) 
s. 2 . 



3. 4 

ss. 6—10 

a. 10 

s. 12 . 



s. 14 
s. 15 
s. 16 
s. 18 



ss. 22—26 
ss. 28—31 
s. 34 
rs. 35 . 



s. 38 
s. 43 . 
s. 47 
s. 48 . 
S3. 50, 51 . 
ss. 74—78 
s. 75 . 
s. 79 . 



PAGE 

309 

329 

231 
328 
309 
327 
230 

84 

311 
ib. 

329 

9 

10 

219 
59 
85 



lb., 



220 
221 
222 
221 
222 
221 

222 

51, 168 

169, 262 

. 170 

169 

170 

171 

173 

171 

172 

281 

172 

ib. 



175 



. 172 
264, 265 

. 147 
114, 115 

. 171 
. . 173 

. 264 
269, 281 

. 177 
c 2 



XXXVl 



TABLE OF STATUTES CITED. 



25 & 26 Vict. 0. 89, a. 79 (4) . 

s. 80 . 

s. 81 

s. 82 . 

s. 84 

s. 85 . 

s. 87 

s. 98 . 

s. 129 

d. 147 . 

s. 158 

s. 163 . 

s. 164 

s. 196 . 

s. 199 

s. 199 (3) (6) . 

s. 199 (4) . 

ss. 199—204 . 

s. 205 

s. 209 

pts. Ti., vii., & viii 

Sched. III. . 

Table A. . 

26 & 27 Viot. 0. 57 (Regimental Detts) 

c. 118 (Companies) 
s. 22 
s. 34 . 

27 & 28 Viot. c. 56 (Administration) 

.s. 4 
0. 95 (Administration) 

28 & 29 Yict. c. 78 (Debentures) . 

s. 37 
s. 38 . 
c. 86 (Partnership) 
ss. 1—6 . 
s. 5 . 
c. 99 (County Courts) 
s. 1 (1) 

s. 1 (5) . . 
8. 1 (5) . . 



ss. 2, 3 
s. 5 
s. 8 . 



ss. 9, 10 

29 & 30 Viot. c. 96 (Bills of Sale) 

c. 108 (Railways) 
s. 10 . 
ss. 14—18 

30 Vict. c. 29 (Companies) . 

30 & 31 Viot. 0. 35 (Restitution) 
s. 9 
u, 69 (Assurance) 



PAGE 

. . 263 

. ib. 

177, 179 

. 263 



265 
266 

ib. 
265 
178 

ih. 
266 

ib. 
267 
264 
178 
263 

ib. 
. 170 
168, 169 
170, 264 
170 
168 
172, 174, 175 
231 



144 
ib. 

329 
304 
150 

ib. 

ib. 

7 
249 

32 
262 
328 
326 

ib. 



230 

326 

61 

144 

ib. 



168, 173 



10 
151 



TABLE OF STATUTES CITED. XXXvii 

PAGE 

30 & 31 Viet. 0. 124 (Merchant Shipping) 85 

c. 127 (Railways) 

a. 26 144 

0. 131 (Companies) 168, 171, 173 

ss. 4—8 171 

ss. 9—22 173 

s. 23 171 

s. 24 174 

s. 25 ib. 

s. 26 172 

ss. 27—32 175 

=.37 51, 114 

s. 38 176 

s. 40 263 

ss. 41—46 179 

0. 142 (County Courts) 

s. 4 59 

s. 24 328 

c. 144 (Assurance) .......... 152 

ss. 1, 2, 5 ib. 

s. 3 153 

31 & 32 Tict. 0. 86 (Marine Assurance) 159 

ss. 1, 2 ib. 

c. 124 (Administration) 

s. 7 328 

c. 129 (Merchant Shippiug) 85 

32 Vict. 0. 11 (Merchant Shipping) ii. 

32 & 33 Viet. c. 46 (Administration) . 232 

c. 48 (Companies) 

ss. 1—4 144 

c. 62 (Debtors) 

ss. 4, 5 224 

s. 5 242 

c. 71 (Bankruptcy) 

s. 92 259, 261 

33 Vict. c. 14 (Naturalisation) 

s. 14 86 

33 & 34 Vict. c. 35 (Apportionment) 285 

c. 61 (Life Assurance Companies) 170 

0. 93 (Poor — Guardians) 153 

s. 10 ib. 

c. 102 (Naturalisation) 86 

u. 104 (Companies) 168 

34 & 35 Vict. c. 58 (Life Assurance) 170 

c. 87 (Sunday Observance) 60 

0. 110 (Merchant Shipping) 85 

35 & 36 Vict. c. 39 (Naturalisation) 86 

c. 41 (Life Assurance) 170 

s. 4 177 

s. 8 170 

c. 44 (Chancery Funds) 309 

u. 73 (Merchant Shipping) - 85 



XXXVIU 



TABLE OF STATUTES CITED. 



35 & 36 Yiot 


c. 93 (Pawnbrokers) . 








B. 10 






B. 16 ... 








s. 17 . 










B. 18 










s. 19 . 










s. 24 










s. 27 . 










s. 28 








36 & 37 Tict 


a. 35 (Debenture 
s. 5 . 
s. 11 . 
s. 13 
s. 14 . 

c. 66 (Judicature 
s. 16 
s. 24 . 
!s. 25 (6) 
s. 25 (8) 
s. 25 (11) 
B. 31 . 
s. 34 


3) . . ' 








8. 34 (3) 








c. 85 (Merchant Shipping) . 






37 & 38 Vict. 


c. 42 (Building Societies) 

s. i . 

s. 32 . 
c. 57 (Limitation) 

ss. 8, 9 . 
0. 62 (Infants) . 

s. 1 

s. 2 . 
c. 85 (Judicature) 

s. 10 . 






38 & 39 Vict. 


e. 9 (Building Societies) 

c. 12 (International Copyright) 

u. 55 (Public Health) 

s. 174 
c. 60 (Friendly Societies) 

s. 15 (7) . 
c. 66 (Companies) .... 
c. 77 (Judicature) 

s. 2 

s. 10 

s. 18 .... 
c. 91 (Trade Marks) 




39 & 40 Vict. 


c. 36 (Customs) .... 

s. 42 

ss. 44, 45 . 






u. 45 (Industrial and Provident Societies] 




s. 6 




B. 17 . 




, , 





PAOB 

78 
ib. 
ib. 
ib. 
79 
ib. 
78 
79 
ib. 
149 
150 
ib. 
ib. 
ib. 

288 
101 
100 
229 
6, 101 
289 
262 
325 

85 
179 

ib. 

ib. 
327 

ib. 
37, 40 

37 

ib. 

232 
179 
222 

51 
179 
231 
169 

289 
266 
289 
202 
213, 217 

ib., ib. 

ib., ib. 
179 
ib. 
ib 



TABLE OF STATUTES CITED. xxxix 

PAGE 

39 & 40 Vict. c. 80 (Merchant Shipping) ,85 

c. 81 (Cheques) 135 

40 & 41 Vict. u. 26 (Companies) 169, 173 

c. 39 (Factors) 

s. 2 79 

s. 5 34 

c. 63 (Building Societies) . . 179 

41 & 42 Vict. c. 13 (BOIs of Exchange) 112 

c. 31 (BiUs of Sale) 61,147 

s. 1 62 

s. 3 74 

s. 4 62, 63, 74, 88, 147 

B. 5 62, 63 

s. 7 66 

=.8 74 

s. 10 65, 74, 76, 147 

(2) 65 

(3) ib. 

H. 11 ib. 

s. 13 ib, 

s. 14 66 

s. 15 76 

s. 21 ... 65, 76 

s. 23 62 

c. 38 (Innkeepers) 83 

c. 54 (Debtors) 

s. 1 .224 

42 & 43 Vict. c. 76 (Companies) 169 

s. 5 174 

43 Vict. u. 14 (Administration) 

ss. 9, 10 328 

s. 11 335 

s. 13 ■ 329, 332 

c. 19 (Companies) 169 

43 & 44 Vict. c. 18 (Merchant Shipping) 85,87 

c. 22 (Merchant Shipping) ... .... 85 

c. 43 (Merchant Shipping) ... . . . . ib. 

44 Vict. c. 12 (Customs) 328 

s. 28 ib- 

ss. 31—36 329 

a. 36 ... . 332 

ss. 38—40 329 

a. 41 332, 333 

s. 43 335 

44 & 45 Vict. K>. 41 (Conveyancing and Law of Property) 

s. 2 (1) 1 

=.7 ... 72 

s. 19 68 

s. 20 ib., 73 

s. 34 (1) (2) (3) 103 

s. 37 311. 312 

a. 38 7, 300 



Xl TABLE OF STATUTES CITED. 

PAQB 

4i & 45 Vict c. 41, B. 39 49 

s. 40 *• 

». 43 4 

s. 50 103 

». 60 52 

s. 71 311 

45 & 46 Viot. c. 38 (Settled Land) 

s. 64 ib. 

u. 39 (Conveyaucing) 

s. 1 (4) (i.) .... 1 

s. 7 73, 294 

c. 40 (Music— Copyright) ... ... 213, 215 

.;. 43 (BiUs of Sale) 61 

s. 2 67 

s. 3 63, 64, 66, 74, 76 

s. 4 66 

s. 5 ib. 

s. 6 ib. 

s. 7 67, 68, 69 

s. 7 (2) 73 

s. 7 (4) 71 

s. 8 65, 74 

s. 9 64, 68, 69, 70, 74 

s. 10 65, 74 

s. 12 64 

s. 13 68 

s. 15 ... 67 

s. 17 147 

c. 60 (Corporations) 

s. 70 (2) 263 

c. 61 (Bills of Exchange) 107 

s. 2 ' 112, 113, 139 

=. 3 107 

s. 4 108 

=.7 109 

s. 8 a., 119 

s. 8 (1) 120 

s. 9 (3) 130 

s. 10 110, 140 

s. 11 110 

s. 13 Ill 

s. 14 ib. 

o. 15 ib., 132 

s. 17 Ill 

s. 19 (2) 112 

=). 19 (2) (a) 120 

8. 19 (2) (c) 128 

«. 20 113, 130 

s. 21 112, 113, 119, 139 

s. 22 . . 114 

s. 23 115 

s. 24 ij. 



TABLE OF STATUTES CITED. 



xli 





PAGE 


45 & 46 Yict. c. 61, ss. 25, 26 . 


116 


S.27 .... 


117 


s. 28 


ib., 118 


s. 29 


lis, 121 


s. 30 


117 


o. 31 .... 


119 


s. 32 (1) 


ib. 


^. 32 (4) . 


ib. 


s. 32 (6) 


120 


ss. 33, 34 . . . 


. . ib. 


s. 35 (1) 


ib. 


s. 36 .... 


ib. 


s. 36 (3) 


. 140 


s. 38 .... 


121 


s. 39 (1), (2), (3) . . . 


ib. 


s. 40 .... 


122 


s. 41(1), (2). . . . 


ib. 


ss. 42, 44 . 


ib. 


s. 43 


Ill 


». 43(1) .... 


120 


s. 45 


123 


SS.45, 46. 


140 


s. 46 


135 


=. 46 (1) . 


124, 126 


s. 46 (2) ..... 


123, 125 


s. 47 .... 


Ill, 124 


s. 47 (1) . . . . 


120 


0. 48 .... 


124 


s. 49 


125 


». 50 .... 


127 


B. 50 (1) 


126- 


s. 60 (2) . 


125 


s. 51 


131 


s. 51(1), (2) . . . 


127 


s. 51 (5), (9) . . . . 


ib. 


,,.51(7) .... 


126 


s. 61 (8) 


. 127 


s. 52 .... 


128, 140 


s. 53 (2) 


107 


s. 54 .... 


. . 128 


s. 55 


ib. 


s. 56 .... 


129 


B. 57 


ib. 


s. 57(1) .... 


270 


s. 59 (1), (3) . . . . 


130 


=.60 .... 


116 


BS. 61—64 . . . . 


130 


». 65 .... 


131 


s. 65 (3) 


. 132 


». 66 .... 


131 


s. 67 


132 


s. 68 .... 


ib. 



xlii 



TABLE OF STATUTES CITED. 



45 & 46 Vict. c. 61, s. 71 . 
s. 72 
s. 72 (3) 
,->. 73 . 
s. 74 . 
s. 75 . . 
s. 76 (1) 
s. 76 (2) . 
». 77 . 
s. 81 . 
=. 82 . 
s. 83 
s. 84 . 
s. 85 
». 86 . 
B. 87 . 
». 88 . 
s. 89 . . 

o. 91 . 
s. 93 . . 

s. 94 . 
s. 95 
s. 96 . 
s. 97 
s. 97 (1) 
=. 97 (2) . 
s. 97 (2), (b) . 
s. 97 (3), (d) . 
s. 98 . 
s. 100. 
Sohed. 1 . 
c. 75 (Married "Women) 
s. 1 

s. 1 (1) . . 
s.l(2). . 
s. 1 (3) . . 
«. 1 (4) . 
s. 1 (5) . . 
s. 2 



s. 4 . 
=. 5 . 
S3. 6—10 
B. 11. 
s. 12 
=. 13—15 
Sf5. 13, 14 
a. 14 
s. 15 . 
s. 17 
s. 18 . 
s. 19 . 



97, 



108 



153, 252 



ib. 
46 



46 



153 



45, 48, 49, 284, 





133 




134 




135 




ib. 




ib. 




136 




ib. 




137 




ib. 




ib. 




138 




139 




ib. 




140 




ib. 




ib. 




ib. 




141 


114, 


115 




127 




ib. 




138 


112, 


135 


131, 


136 




107 


. ib., 


129 




114 




138 




107 




ib. 




127 


295, 


297 


290, 


298 


44 


291 


44, 


274 




45 


, 


ib. 


240, 


252 


290, 


291 


, 


249 


, 


262 


290, 


291 


, 


98 


154, 


257 


48, 


275 


47, 


282 


. 


265 


. 


283 




284 


a 


, 98 


98, 


298 


290, 


291 



TABLE OF STATUTES CITED. 



xliii 



45 & 46 Vict. c. 75, s. 23 . 

s. 24 . 
s. 25 . 

46 & 47 Vict. c. 28 (Companies) 

c. 41 (Merchant Shipping) 
c. 52 (Bankruptcy) . 

s. 4 (1), (as)-(d) 

s. 4 (1), (J) . 

s. 4 (1), (c) . 

s. 4 (1), (e) . 

s. 4 (1), (e), (3) 

s. 4 (1), (/), {h} 

s. 4 (1), (/) . 

s. 5 . 

ss. 5, 6 . 

s. 6 (2) . 

s. 6 (c) . 

». 7 (3), (4), (5) 

s. 8 

s. 8 (1) . . 

s. 9 

s. 9 (2) . 

s. 10 (ij, (2) . 

s. 12 . . 

s. 18 (1) 

s. 18 (10), (11) . 

o. 20 (1) 

s. 21 (1) . 

s. 22 (1) 

». 23 . . 

s. 23 (1), (3) . 

». 28 (2), (3), (6) 

ss. 28, 29 

3. 30 (1), (2) . 

s. 37 (l)-(3), (8) 

». 37(4)-(7) . 



s. 39 

s. 40 (1), (2) . 
s. 40 (3) . 
a. 40 (5) 
s. 42 . 
s. 43 . 
s. 44 (1), (2) 
s. 44 (i.) 
s. 44 (i.) (ii) 
s. 44 (iii.) 
s. 45 

- 46 (1), (2) 
s. 46 (3) . 
s. 47 . 
s. 48 (1) . 



153, 



153, 



PAGE 


. 296 


. 2, 298 


. 292 


. . 169 


. 85 


, 239, 257 


. 240 


. . 257 


. 259 


. . 261 


. 239 


. . 240 


. 241 


. . 242 


. 241 


. , 250 


. 251 


. . 242 


. 241 


. . 240 


. 242 


. . 249 


. 242 


. . a. 


. 243 


. . ib. 


244, 251 


. . 244 


. ib. 


. . 245 


. 243 


. . 246 


. 245 


. . 246 


. ib. 


. . 247 


. ib. 


249—270 


. 247 


241, 248 


. 271 


. . 249 


. 251 


. . 252 


. 246 


. . 251 


. 253 


. . 250 


. ib. 


. . 251 


, 256, 257 


. . 259 



xliv TABLE OF STATUTES CITED. 

PAOB 

46 & 47 Viet. e. 52, s. 48 (2) 260 

ss. 48, 49 261 

s. 49 258 

B. 60—54 244 

s. 63 (1), (2) 255 

s. 66 (1), (2) 245 

s. 66 (4) 261 

s. 57 (1), (4)— (9) 245 

s. 59 241, 248 

s. 64 245 

s. 66 243 

s. 70 tJ. 

s. 70 (1) (c) 243 

a.70{l){g) 244 

o. 92 241 

83. 95, 96 ib. 

B. 103 (5) 243, 261 

s. 108 262 

sa. 110—115 241 

s. Ill 242 

s. 121 , . . . . 244 

s. 122 243, 261 

s. 123 262 

». 125 244, 261 

s. 125 (3) 262 

s. 145 226 

B. 147 .... 262 

s. 152 153, 240, 257 

s. 168 (1) 240, 250, 252 

Sched. 1 243 

r. 12 249 

r. 13 241 

Sched. II., rr. 9—12 249 

I-. 16 ib. 

r. 18 241 

r. 20 270 

c. 57 (Patents, Designs, and Trade Marks) .... 181, 220 

B. 3 191, 192 

B. 4 (1), (2) 182 

=. 5 (1), (2) ib. 

8. 5 (2), (3), (4). (5) 185 

s. 6 186 

8. 7 (1), (2), (3) ib. 

8. 7 (5), (6) 187 

8. 8 185 

s. 9 (1), (2), (3) 186 

B. 9 (4). (5) . . . . 187 

s. 10 ■ . . . ib. 

s. 11 (1) 188 

8. 11 (2), (3), (4) 189 

B. 12 (1), (2), (3) ib. 

f. 13 187, 189 



TABLE OF STATUTES CITED. 



xlv 



46 & 47 Vict. 0. 57, ss. 14—17 
s. 18 (9) 
ss. 18—21 
s. 22 . 
s. 23 (1), (2) 
s. 23 (3) 
s. 24 
s. 25 . 
s. 26 (1), (2X (3), (4) 
B. 26 (8) 
B. 27 
8. 32 . 
s. 33 
s. 34 . 
s. 35 
s. 36 . 
8 37 
s. 39 . 
ss. 40, 41 
s. 43 . 
s. 44 
s. 45 (2) 
s. 46 . 



s. 47 (1), (2), (3) 

s. 47 (4), (5), (6), 

s. 48 (2) 

8. 49 

8. 50 (1) 

s. 50 (2) . 

s. 51 . 

s. 52 

s. 53 . 

83. 54, 55 . 

s. 56 . 

8. 57 

8. 58 . 

n. 59 

s. 60 . 

8. 61 

S3. 62, 63 

ri, 64 (1), (2) 

s. 65 . 

BS. 66, 67 . 

8. 68 . 

s. 69 (1), (2) 

B. 69 (3), (4) . 

8. 70 

s. 71, 72 . 

s. 73 

8. 74 (1) {a), (2) 

ss. 75—77 

s. 78—80 



(7) 



PAGE 
190 
193 
128 
192 
193 
194 
190 
191 
192 
193 
191 
194 
189 
ib. 
193 
ib. 
190 
185 
187 
192 
191 
191, 192 
182, 183 
197 
198 
ib. 
ib. 
ib. 
199 
ib. 
200 
200 
199 
200 
198 
200, 201 
201 
196, 220 
197 
203 
202 
203 
205 
203 
ib. 
204 
207 
204 
203 
206 
ib. 
207 



xlvi TABLE OF STATUTES CITED. 

PAGE 

46 & 47 Viot. c. 57, s. 81 . . 208 

s. 82 186 

s. 82 (1) 182 

B. 83 .... 186 

s. 84 189 

s. 85 194, 199, 207 

s. 86 190, 198 

s. 87 199 

ss. 87—89 207 

S8. 87—91 194 

s. 88—91 200 

s. 90 208 

s. 91 ib. 

s. 92 207 

s. 94 186, 190 

s. 95 190 

B. 99 182 

s. 101 181, 196, 202 

a. 103 (1), (2), 13) 209 

s. 104 *. 

s. 105 195, 201 

ss. 107—112 181 

=.113 196, 202, 220 

ss. 116, 117 182 

s. 117 186, 192, 194, 197, 202 

Sched. 1 189, 197, 203 

Sched. Ill 220 

47 & 48 Vict. c. 41 (Building Societies) 179 

c. 71 (Intestates' Estates) 

S3. 2, 3 317 

48 & 49 Vict. c. 51 (Inland Revenue) 

s. 11 335 

Pt. II ib. 

c. 63 (Patents, Designs, and Trade Marks) . . . 181, 196, 202 

s. 2 182 

s. 3 . . 185, 187, 189 

s. 4 187 

s. 5 182, 186 

s. 6 209 

49 Vict. c. 23 (Companies) 169 

49 & 50 Vict. c. 28 (Bankruptcy) 

s. 3 247 

c. S3 (International Copyright) 222 

s. 8 214, 223 

c. 37 (Patents, Designs, and Trade Marks) .... 181, 196 

=.2 185 

s. 3 185, 198 

50 Vict, c. 5 (Expiring Laws Continuance) 60 



TABLE OF STATUTES CITED. xlvii 

KULES OF SUPREME COURT. 

PAGE 

R. S. 0. 1880, Ord. XLVI. r. 2a 99 

1882 65 

1883, Ord XIV 107 

Ord. XVII 276 

Ord. XIX. r. 15 28, 281 

Ord. XXII. r. 17 309 

Ord. XLII. 

r.l 224 

1.3 ib. 

r. 6 225, 229 

r. 10 225 

I. 16 270 

r. 17 225 

rr. 22, 23 (a) 230 

r. 23 (a) (6) (c) ib. 

1. 23 (rf) . . 231 

r. 24 224 

1. 28 224, 225 

rr. 31—33 225 

r. 32 228 

Ord. XLIII. 

r. 2 . . 226 

rr. 3—5 227 

1. 5 226 

r. 6 225 

rr. 6, 7 229 

Ord. XLIV. ... 224 

Ord. XLV. 225, 227 

r. 2—6 ib. 

Ord. XLVI. 

r. 1 . 225, 228 

1. 2 99 

rr. 2—11 98 

1. 8 99 

rr. 12—13 .100 

r. 14 . ; 98 

Ord. XLVIII 82 

1. 1 225 

rr. 1, 2 229 

Ord. L. r. 8 84 

Ord. Lll. rr. 19—22 328 

Ord. LV 325 

i. 2 . . . . 328 

i:5A,{h) 299 

r. 57 282 

rr. 62, 63 270 

Ord. LXI. 

rr. 25—27 ?5 

r. 26 76 

r. 27 ib. 



Xlviii TABLE OF STATUTES CITED. 

FAQE 

E. S. C. 1883, Ord. LXV. r. 26 328 

Ord. LXXI. 

r. 1 224 

App. B 227 

App. H 226, 227, 229 

App. K 228 



RULES OF COUNTY COURT (1886). 

K. C. 0. 1886, Ord. III. rr. 17—29 326 

Ord. VI. r. 6 ib. 

Ord. X. r. 14 281 

Ord. XXII. r. 11 326 

Ord. XXIV ib. 

Ord. XXV. 

x.l. 230 

rr. 4—12 ib. 

1. 9 (c) 231 

r. 50 82, 230 

r. 51 230 

Ord. XXVI ib. 

Ord. XXXVIII. i. 1 328 

Ord. XXX 304, 325 

1. 10 230 

Ord. XLIX 297 

Ord. LI. 1. 13 270 



RULES, BANKRUPTCY (1886). 

G. E. 6 (e) 261 

86 242, 244, 261 

157—169 242 

190 244 

227—331 282 



*** Where reference is made to GOODEVE'S 
MODERN LAW OP REAL PROPERTY it is 
cited as M. L. R. P. 



THE MODEKN LAW 
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INTKODUCTION. 



This treatise is upon that branch of the Law of Property Intro, 
which deals with things movable, or goods and chattels Personal or 
(excluding chattels real), or personal property (excluding property. 
leaseholds) (a). It comprises, on the one hand, corporeal ^*^^°^^^;o^_ 
chattels or choses in possession; on the other hand, in- chores in 
corporeal chattels or choses in a ction. Examples of the 
latter class are debt s, stock in the public funds, shares in 
companies, patents, copyrights, &c. Among the former 
class are included tree s, cut or blown down, and severed 
from the laud, and the fruit or produce when seyeredjrom 
the body of the tree, tenant's fixtures, and animals domitce 
naturae. Both classes are expressly mentioned in the 
definition of property in the Conveyancing Act, 1882 (5). 
In that Act ' property ' includes " real and personal pro- 
perty, and any debt, and any thing in action, and any 



(o) As to tlie origin and meaning (6) 45 & 46 Vict. c. 39, s. 1 (4) (i.) ; 

of these classifications and what they and see Conveyancing and Law of 

comprehend, see M. L. R. P. Intro. Property Act, 1881 (44 & 45 Vict, 

part i. ; and, as to chattels real or c. 41), s. 2 (i.). 
leaseholds, ih. ch. v. 



THE MODERN LAW OE PERSONAL PEOPEETY. 



Intro. other riglit or interest in the nature of property, whether 
in possession or not." Also in the Married Women's 
Property Act, 1882, 'property' includes a thing in action (c). 
In the Wills Act (d) ' personal estate ' extends to " monies, 
shares of Government and other funds, securities for money 
(not being real estates), debts, choses in action, rights, 
credits, and goods." 

Contrasted " The law of property in movables," says Professor Bell, "is 

immovTbir ^^^^ peculiar than that of territorial property. Movables were of 
property. little consideration under our early law. Possession was the badge 
of property in them while a man lived; and, by equal divisio n 
among his family on his death, those of his movables were dis- 
posed of which were not requisite for the heir's equipment for his 
feudal duties. Mova,bles^ unaffected by any_of the rules of the 
feudal law, remained under the rules_of a jurisprudence_imme- 
diately derived from the Civilians ; jjq jnany of it s doctri nes 
modified, and in some respects improved, by the Canonists. In 
modern times, movable property is frequently of much greater 
value than property in land. It is the part of the wealth of the 
people most generally diffused, and the most frequent subject of 
transaction and of transference. And although it makes not so 
great a figure in our law books, the modes of its transference 
being simple, and less exposed to those blunders and mistakes 
out of which so much litigation and so many doubts arise, a correct 
knowledge of the rules by which it is regulated, and of their 
combinations, is of great consequence in the daily transactions of 
life " (e). 

No heir. Personal property upon the death of the owner domiciled 

in England, in the absence of testamentary or other dis- 
position, goes through an administrator appointed by the 
Court beneficiallj^ to the next of kin of the deceased, who 
are ascertained under the Statute of Distributions (/), not 



(c) 45 & 46 Vict, c, 75, s. 24. Scotland, edited by Gutlirie, § 1283. 

(d) 1 Vict. c. 26, s. 1. (/) 22 & 23 Car. IL c. 10. See 

(e) Bell's Principles of the Law of post, ch. xiv. 



INTEODUCTION. 

to the -lieir. It is subject to the law whicli g^overns tlie Intro. 
person of the owner ; and, therefore, if he dies, it is not the Domicile of 

* - ' — — — — ' ' ' ' owner. 

law of the country in which the property is, but the law of 
the country of which he is a subject , that will regulate the 
succession — mobilia sequuntur ^rsonam. 

Personal property (excluding chattels real or leaseholds) No estate, 
is not the subject of tenure but of absolute ownership, and, 
therefore, cannot be held for an ' estate ' {g). Although in 
assigning an absolute interest by deed, it has been usual to 
assign it to a man, his executors, administrators and 
assigns, as an interest in land in fee simple was conveyed 
to a man, his heirs and assigns, there was no necessity for 
doing so ; and since the Conveyancing Act did away wit h 
tlie_ne cessit y oL limiting^aiL .estatejn fee._simpla_taja„m.an 
and his heir s (7^), the practice has been less common. 
For the mirpose of^giying limited interests, or interests Limited or 
in succession, the interposition of trustees is strictly interests— 

■^ """^ ~ - ' " ' — " trusts ■ 

necessary ; and powers are conferred upon them in the powers— 

~~ II', n , ,1 1 settlements. 

same manner and subject generally to the same rules as 
upon trustees of real estate {i). For instance, supposing 
a man about to marry desires to settle a sum of stock for 
the benefit of his wife and the issue of the marriage, he 
would transfer it into the names of trustees, and by the 
settlement declare that it should be held by them on trust 
to pay the income (say) to his wife during the joint lives of 
himself and his wife, then to the survivor for life, and after 
on trust for the issue of the marriage on attaining majority, 
equally or as the parents may appoint, with powers of main- 
tenance, education, and advancement in the meantime. 



(51) See M. L. E, P. 39. 320 d eeq.; as to trustees, ib. 278 

{h) See M. L. R. P. 86. et seq, 

(i) As to powers, see M. L. R. P, 

B 2 
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Intro. The power of applying the income of property for the 
maintenance, education, or benefit of an infant need no 
longer be expressly conferred by the instrument creating 
the trust ; for trustees are now empowered by the Convey- 
ancing and Law of Property Act, 1881, in the absence of 
expression of contrary intention, to apply the income of any 
property held by them for an infant, whether for life or for 
any greater interest, and whether absolutely or contingently 
on his attaining the age of twenty- one or the occurrence of 
any event before, and they are directed to accumulate the 
income at compound interest (y). The trustees are in 
law the ov/ners of the property transferred to them, and 
deal with it as principals, as owners, and as masters, sub- 
ject only to an equitable obligation to account to those 
persons to whom they stand in the relation of trustees, and 
who are their cestuis que trust (k). But in the case of^is- 
position by will the gift may be made direct to the succes- 
sive takers, who, therefore, seem to take an estate : in fact 
the Court, in place of trustees, is ready to interpose for the 
protection of the successive interests, and thus preserve the 
property through the whole number of successive takers for 
the benefit of the person entitled to the ulterior and absolute 
interest (Z). The nature of the property may prevent the 
possibility of future interests ; thus articles quce ipso usu 
consumuntur must be given absolutely, unless they form 
part of a stock-in-trade (to) ; and even then the interest will 
be held to be absolute if the taker is not to be liable to 



( j) 44 & 45 Vict. c. 41, s. 43. As 282—4 et seq. 

to receipts by trastees, retirement of (k) See per James, L.J., in Smith v.- 

trustees, appointment of new trustees, Anderson, L. E. 15 Ch. D. 275. 

and vesting the trust property in them (I) Jarman on WUls, i. 879, 880. 

by declaration, and the powers of (m) lb.; and Theobald on Wills, 

trustees generally, see M. L. R. P. 439. 
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account for any diminution or depreciation in the stock (n). Intro. 
A limited interest of the nature of an estate tail cannot be 
created in personalty ; an attempt to do so would give the 
absolute interest to that person who, if the subject-matter 
were realty, would be the first tenant in tail. 

" For," says Blackstone (o), " this, if allowed, would tend to 
a perpetuity, as the devisee or grantee in tail of a chattel has no 
method of barring the entail ; and therefore the law vests in him 
at once the entire dominion of the goods." 

The rule against perpetuities, that is, against tying up pro- Perpetuity, 
perty beyond a limited period, applies equally to real and to 
personal property. So that personal property may not, any 
more than real property, be so disposed of as to render the 
corpus inalienable for a longer period than a life or a series 
of lives in being at the time of the disposition and twenty- 
one years afterwards, with a further period of gestation 
where existing (p). Similarly, as in the case of realty, the 
periods during which alone income may be accumulated are 
prescribed by the Thellusson Act (q). 

Personal property, like real property, may be owned by Ownership 
several jointly with benefit of survivorship, or in common, common— ia 
or it may be owned in severalty. Says Blackstone (r) :- 

" If a horse, or other personal chattel, be given to two or 
more, absolute!}', they are joint-tenants hereof; and, unless the 
jointure be severed, the same doctrine of survivorship shall take 
place as in estates of lands and tenements. And, in like manner, 
if the jointure be severed, as by either of them selling his share, 
the vendee and the remaining part-owner shall be tenants in 
common, without any jus accrescendi or survivorship. So also, if 



(n) Breton v. Moclcett, L. K. 9 Ch. (?) 39 & 40 Geo. III. c. 98. See 

D. 95. M. L. E. P. 10.3 et seq. 
\o) VoL ii. 398. {r) 2 Bl. 399. 

Ip) See M. L. K. P. 101 et seq., 233. 



severalty). 
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Intro. ^100 be given by will to two or more, equally to he divided between 

them, this makes them tenants in common ; as the same words 
would have done in regard to real estates." 

Tartiiers. The legal maxiiu jus accrescendi inter mercatores locum 

non hahet applies to prevent a right of survivorship in 
partnership chattels. And the same law which excepts 
the goods of merchants, for the benefit of commerce, from 
the general law of joint tenancy, extends to those of manu- 
facturers (s). In truth, the share of each partner is not a 
ehare in any specific asset or any specific part of the assets, 
but is his share of what will ultimately come to him when 
the accounts are ascertained, and when the partners who 
are to contribute have contributed, and when the assets are 
got in, the debts paid, and the amounts realised (t). 

The joint ownership in partnership property, or joint 
share in the profits of the business, gave rise to the joint 
liability of the partners at law ; in equity their liability 
was held to be several as well as joint, tLat is to say, each 
singly, as well as all of them collectively, was r esponsib le 
for all the debts and engagements of the firm ; an^ now 
the rules of equity prevail (m). The joint interest in the 
assets or profits of the business giving rise to the liabihtj'-, 
it will extend even to a dormant partner ; on the other 
hand, the letting it be supposed that one is a partner, 
whereby credit is given to the firm, even though having no 
longer any interest, will make such person liable (:c). The 
hardship caused by the mere interest in the profits of the 
business constituting liability to third parties as a partner 



(s) Buckley v. Barher, 6 Ex. 164. {it) Jud. Act. 1873 (36 & 37 Vict. 

(t) Per James, L.J., in Ashvorth v. c. 66, s. 25, § 11). 

Munn, L. R. 15 Ch. D. 370 ; and see (x) See Smith's Mer. Law, Bk. i 

M, L, R. P. 14. ch. 2. 
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gave rise to BotjU's Act to amend the law of Partnership, Intro. 
which enacted that a loan to a person (including a firm, 
a company, and a corporation), engaged or about to 
engage in any trade or undertaking, upon a contract in 
writing that the lender should receive a rate of interest 
varying with the profits, or a share of the profits, should not 
of itself constitute him a partner (?/) ; nor a contract for the 
remuneration of a servant or agent by a share of the 
profits (z) ; nor the receipt by way of annuity by the widow 
or child of a deceased partner of a portion of the profits(a); 
nor the receipt by way of annuity or otherwise of a portion 
of the profits in consideration of the sale of the goodwill of 
the business (b) ; but in the event of bankruptcy of the 
partnership such lender or vendor is not to be entitled to 
recover any profits until the claims_of the other creditors 
have been satisfied (c). 

When a chose in action is in joint names, for instance. Joint choso 
stock in the public funds in the names of two trustees, the 
legal right is in the survivor (cZ), though he may be respon- 
sible to others in equity. 

And, by virtue of the Conveyancing and Law of Property Joint power 
Act, 1881, where a power or trust is given to or vested in 
two or more executors or trustees jointly, under instruments 
coming into operation after 1881, in the absence of expres- 
sion of contrary intention, the same may be exercised 
or perfbimadJby Ihe survivor or survivors for the time 
being (e). 



(y) 28 & 29"Vict.'c.'8C,'ss. 1, ff. (c) S. 5. See generally upon the 

(z) S. 2. Act, Lindley on PartnersMp, 43 et seq. 

(a) S. 3. {d) Grossfield v. Such, 8 Ex. 825. 

(6) S. 4. , (e) 44 & 45 Vict. c. 41, s. 38, 
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Chap. I. 



Nature of. 



I. Transfer of 
A. by delivery. 



Title. 



Market overt. 



CHAPTER I. 

COKPOEEAL THINGS — CHOSES IN POSSESSION. 

CoEPOEEAL goods and chattels, or ' choses in possession,' 
include all things which, being themselves capable of inotjon 
or of being moved, may be perceived by the senses — seen, 
touched, taken possession of : as ships, household furniture ; 
goods and effects of all kinds ; farm stock and implements ; 
horses, cattle, and other animals ; corn, money, jevpels, 
wearing apparel, <S:c. (a) ; in short, live stock or dead, 
manufactured goods or raw material, everythin g capabl c^f 
touch and not fixe d to the soil (b). 

Delivery of immediate possession of the article is the 
most natural and simplest method of transferring the property 
in it from one person to another; a mere verbal gift of 
goods without delivery will not jpass the property to the 
donee (c). 

The most common instance of transfer by delivery is in 
the case of sale, and for its v alidity ownership by the vendor 
is generally necessary. 

An exception to this occurs in the case of sales in fairs 
or market^ overt, and is part of the common law of England. 
It is thus expressed by Blackstone (d) : — - 

" Market overt (that is, open) in the country is only held 
jm the special days provided for particular towns by charter or 



(a) Bell's Principles of the Law of 
Scotland, by Guthrie, § 1285. As to 
' animals,' see M. L. R. P. 13. 

(6) Blackburn on Sale, Ed. by T. G. 
Graham, Intro. 



(c) See Irons v. Smallpiece, 2 B. & 
Aid. 551. 

(d) 2 Bl. 449. See the Case of 
Market Overt, 5 Co. 836 ; and Tudor's 
L. Ca. in Mer. Law, 274, 
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presciiption ; but in London every day, except Sunday, is market Chap. I, 
day. The market plac e, or spot of ground set apart by custom 
for the sale of particular goods, is also in the country the only 
market overt; but in London every shop in which goods are 
exposed publicly to sale, is market overt, for such things only as 
t he ow ner professes jo trade i n. But if my goods are stolen from 
me, and sold, out of market overt, my property is not altered, 

and I may take them wherever I find them 

" And even in market overt, if the goods be the property of the 
king, such sale (though regular in all other respects) will in no 
case bind him ; though it binds i nfant s, f eme cove rts, idiots, or 
l unatic s, and men beyond sea or in prison : or if the goods be 
stolen from a common person, and then taken by the king's 
of&cer from the felon, and sold in open market ; still, if the own er 
has used - due-diligence in prosecuting the thief to conviction, he 
loses not his i^roperty in the goods. So likewise, if the buyer 
knowe th the property not to be in the_ seller'; or there be any 
other fraud in the transaction; if he knoweth the seller to be an 
infant, or feme covert, not usually trading for herself; if the sale 
be not originally and wholly made in the fair or market, orjiot at 
the usual hours ; the owner's property is not bound therebj'. If 
a man buys his own goods in a fair or market, the contract of 
sale shall not bind him so as that he shall render the price, 
unless the property had been previously altered by a former sale. 
And, notwithstanding any number of intervening sales, if the 
original vendor, who sold without having the property, comes 
again into possession of the goods, the original owner may take 
them, when found in his hands who was guilty of the first breach 
of justice. By which wise regulations the common law has 
secured the right of the proprietor in personal chattels from being 
divested, so far as was consistent with that other necessary policy, 
that purchasers bond fide, in a fair, open, and regular manner, 
should not be afterwards put to difficulties by reason of the 
previous knaver'y of the seller. 

In the case of a sale of a stolen chattel, notwithstanding Larceny Act. 
the sale was in market overt, the property will, by virtue of 
the Larceny Act, 1861 (e), revest in the true owner upon 

(e) 24 & 25 Vict. c. 96. 
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^^^P'^- his prosecuting the thief to conviction (/), and at the date 
of conviction (g). They must be restored by the person who 
has them in his possession, although a bond fide purchaser 
for value ; unless he is protected by the proviso to the 
clause of the statute Qi). It is enacted : — 

S. 100. "If any person guilty of any such felony or 
misdemeanor as is mentioned in this Act, in stealing, taking, 
obtaining, extorting, embezzling, convei-ting, or disposing 
of, or in knowingly receiving any chattel, money, valuable 
security, or other propertj' whatsoever, shall be indicted for 
such offence, by or on behalf of the owner of the property, 
or his executor or administrator, and convicted thereof, in 
such case the property shall be restored tq^ the. ownei\o^ 
representative ; and in every case in this section aforesaid, 
the Court before whom any person shall be tried for any 
such felony or misdemeanor shall have power to award from 
time to time writs of restitution for the said property, or to 
order the restitution thereof in a summary manner : Pro- 
vided, that if it shall appear before any award or order made 
that any valuable security shall have been hond fide paid or 
discharged by some person or body corporate liable to the 
payment thereof, or being a negotiab le instrument shall have 
, been hona fide taken or received by transfer or delivery, by 
some person or body corporate, for a just and valuable con- 
sideration, without any notice or without any reasonable 
cause to suspect that the same had by any felony or misde- 
meanor been stolen, taken, obtained, extorted, embezzled, 
converted, or disposed of, in such case the Court shaU not 
award or order the restitution of such security : Provided 
also, that nothing in this section contained shall apply to the 



(/) 24 & 25 Vict. c. 96, s. lOO, whicli found upon tlie thief may be applied 

took the place of 7 & 8 Geo. IV. c. 29, to reimburse the purchaser. 
s. 57, by which restoration was given (</) Lindsay v. Gundy, L. R. 1 Q. 

'to owners in cases also of misde- B. D. 348. 

meanor ; the old statute (21 Hen. (h) See Vilmont v. Bentley, L. E. 18 

VIII. c. 11, thereby repealed) gave it Q. B. D. 322, and per Lindley, L.J., 

only in case of felony. See also 30 & 330. 
31 Vict. c. 35, s. 9, by which money 
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case of any prosecution of any trustee, banker, merchant, Chap. I. 
attorney, factor, broker, or other agent intrusted with the 
possession of goods or documents of title to goods for any 
misdemeanor against this Act." 

This includes the case of the goods having in the first 
instance been obtained by false pretence s (i). 

Special statutory provisions (k) were made more than 300 Worses. 
years ago for the protection of the owners of horses in case 
of sale, by which the passing of the property in them, not- 
withstanding sale in market overt, is still regulated. The 
reasons for and nature of such provisions are thus given by 
Blackstone (l) : — 

" There is one species of personal chattels, in which the pro- 
perty is not easily altered by sale, without the express consent of 
the owner, and those are horses ; the sale of which, even in fairs 
or markets overt, is void in many instances, where that of other 
property is valid : because a horse is so fleet an animal, that the 
stealers of them may flee far off in a short space, and be out of 
the reach of the most industrious owner. All persons, therefore, 
that have occasion to deal in horses, and are therefore liable 
sometimes to buy stolen ones, would do -well to observe, that 
whatever price they may give, or how long soever they may keep 
possession before it be claimed, they gain no property in a horse 
that has been stolen, unless it be bought in a fair or market 
overt : nor even then, unless the directions be pursued that are 
laid down in the statutes 2 P. & M. c. 7, and 31 Eliz. c. 12. 
By which it is enacted, that every horse, so to be sold, shall be 
openly exposed, in the time of such fair or market, for one whole 
hourtoget her, betw een tenjnthe morning and sunset, in the 
open and public place used for such sales, and not in any private 
yard or stable : that the horse shall be brought by both the 
vendor and vendee to the toll-gatherer or book-keeper of such 



(i) Vilmont V. Bmthy, L. R 18 (J) 2 & 3 Ph. &_ M. c. 7 (1555), and 

Q. B. D. 322 (overruling Moyce v. 31 Eliz. o. 12 (1589). 
Newingtm, 4 Q. B. D. 32). {I) Vol. ii. 450. 
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^Chap. I. fair or market : that toll be paid, if any be due ; and if not, one 
penny to the book-keeper, who shall enter down the price, colour, 
and marks of the horse, with the names, additions, and abode of 
the vendee and the vendor ; the latter either upon his own 
knowledge, or the testimony of some credible witness. And, 
even if all these points be fully complied with, yet such sale shall 
not take away the property of the owner, if within six _months 
after the horse is stolen he puts in his claim before the niayor,^r 
sjDHie justice, of the district in which the horse shall be found j 
and within forty days after that, proves such his property by the 
oath of two w itnesses before such mayor or justice ; and also 
tenders to the person in possession such^j)rice as he hond fide 
paid for him in market overt. But in case any one of the points 
before-mentioned be omitted, or not observed in the sale, such 
sale is utterly void ; and the owner shall not lose his property, 
but at any distance of time may seize, or bring an action for, his 
horse wherever he happens to find him. Wherefore, Sir Edward 
Coke observes, that, both by the common law and these two 
statutes, the property of horses is so well preserved, that if the 
owner be of capacity to understand them, and be vigilant and 
industrious to pursue the same, it is almost impossible that the 
property of any horse either stolen or not stolen should be altered 
by any sale in market overt by him that is mala fide possessor." 

Mercantile It is enacted by the Mercantile Law Amendment Act, 

Amendmeut 1856 (to), that no^ Writ of_execution or of attacliinent (n) 
against the goods of a debtor shall prejudice the title, to 
such goods acc[uired by any person bond fide and for 
valuable consideration before their actual seizure or attach- 
mentjby_ virtue of such writ; p rovided such person had not, 
at the time he acquired such title, notice that any writ, by 
virtue of which the goods of such owner might be seized or 
attached, had been delivered to and remained unexecuted in 
the hands of the sheriff, under-sheriff, or coroner. Since 
the Statute of Frauds (o), the delivery of a writ to the 

(m) 19 & 20 Vict. c. 97, s. 1. (ra) Post, ch. xi. 

(o) 29 Car. II. c. 3, s. 16. 
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slieriir binds the property and confers a right to sell, but Chap. I. 
does not change the ownership (p). 

The property in goods may also pass without delivery of b. by contract. 
possess ion, namely, by virtue of an agreement or contract 
concerning the sale of them, or by deed. 

By the common law all that is essential to a contract or 
agreement is the mutualassent of both parties and a con- 
sideration ; without a valuable consideration the agree- 
ment is merely honorary and will not be enforced by law 
{nudum pactum) : if the agreement be by deed, the law 
presumes that it is made upon good and sufficient con- 
sideration. By the statute for the Prevention of Frauds 
and Perjuries, where the sale of the goods is for £10 or 
upwards, there must be the evidence thereby prescribed of 
the contract (r). But equity will enforce an express de- 
claration of trust, although there has been no consideration 
and no transmutation of possession ; and the declaration or (declaration 
creation of the trust may be by parol, for the provision of 
the Statute of Frauds requiring a writing for the declara- 
tion or creation of trusts relates only to lands (s). 

A contract for the sale of goods may be what is termed Executory— 

" •' executed, or 

' executory,' that is, when the property has not passed, — or bargain and 
' executed,' that is, when the property has passed. Says 
Lord Blackburn {t) : — 

" It maybe an agreement perfectly binding on the parties so as 
to give either of them a remedy against the person and general 
estate of the other for any default in fulfilling his part of the 
agreement, but having no effect on the property or right of pos- 
session in the goods, and giving the proposed purchaser neither 



" (p) Woodland v. Fuller, 11 Ad. & (s) 29 Car. II. c. 3, s. 7. See M. L. 

El. 859. E. P. 275 ; Lewin on Trusts, 53, 67. 

(r) 29 Car. II, c. 3, s. 17 ; amended (i) Blackburn on Sale, Intro, ix. 
by 9 Geo. IV. c. 14, s. 7. 
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Chap. I. the rights nor the liabilities of the proprietor ; so that he has no 

' ^ ~ preferable right to the goods themselves, nor any means of 

, enforcing his demand against them more than any other creditor, 

and, on .the other hand, he is not liable to any loss arising from 

the destruction or injury of the goods. 

" Such agreements are generally called ' Executory agree- 
ments.' 

" Or it may be an agreement amounting to a bargain and sale 
of the goods, transferring to the purchaser the general property 
in the goods, and with it the rights and liabilities attached to 
property, so that the purchaser has a specific interest in the goods 
themselves, of which he may avail himself, independently of his 
remedy against the vendor on the contract, and on the other 
hand, making him liable to the general risk of any loss befalling 
the goods. Such an agreement is sometimes called an ' executed ' 
sale, but it is more technically called ' a bargain and sale ' of the 
goods." 

The ' bargain andsale^ operates as ^ SO£ySIS95) the 
property passes, and real rights {jura in rem) are created ; 
the purchaser becomes the owner of the goods themselves, 
and, if they are lost or destroyed, he is the sufferer. But 
when the agreement is such that on the happening of a 
future event or the accompHshment of certain conditions 
only the property will pass, up to the happening of the 
event or the accomplishment of the conditions personal 
obligations {jn 'personam) only are created (m) ; for instance, 
where the goods are not ascertained or may not exist at the 
time jof the contract, from the nature of the transaction no 
property in the goods can pass to the purchaser by virtue 
of the contract itself (x). 

Statute of By the Statute of Frauds (w) it was enacted : — 

Trauds, s. 17. 

(tt) Blackburn on Sale, 174, 244 ; v. Eickson, L. R. 7 C. P. 449 et seq. 
Benjamin on Sale, 4, 260. (y) 29 Car. II. c. 3. 

(x) See^jer Bovill, C.J., in Heilbuit 
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S. 17. " That from and after the said four-and-twentieth Chap. I. 
. day of June (a.d. 1677), no contract for the sale of any 
^oods, wares, or merchandizes, for the price of ^10 or 
upward s, shall be allowed to be goo d, except^ the buyer shall 
accept par t of the goods so sold, and actually receive the 
same, or give something in earnest to^ bind the_bar^iji,_pr in 
gart payment, or that some note or memorandum in writing 
of the said bargain be made and signed by the parties to be 
charged by such contract, or their agents thereunto lawfully 
authorised." 

The effect of the statute is to make the prescribed 
evidence of the contract, where the statute appKes, in- 
dispensable. Lord Blackburn says (z) : — 

"I think it is now finally settled that the true construction of 
the Statute of Frauds, both the 4th and 17th sections, is not to 
render the contracts within them void, still less illegal, but is to 
render the kind of evidence required indispensable when it is 
sought to enforce the contract." 

Thus the memorandum spoken of may be made at any 
time after the contract, if before action commenced to 
enforce it ; and any number of memoranda may be made, 
all being equally originals (a). 

A question having arisen whether the statute applied to Loi-a 

. Tenterden'a 

contracts for the sale of goods not at the time capable of Act, s. r. 
being deHvered, Lord Tenterden's Act {h) in 1828 en- 
acted : — 

S. 7. " That the said ena'ctment {i.e., the Statute of Frauds) 
shall extend to all contracts for the sale of goods of the value of 
^10 and upwards, notwithstanding the goods maybe intended 
to be delivered at some future time, or may not at the time 



{z) Maddison v.jilderson, L. R. 8 v. Archibald, 17 Q. B. 107. 
Ap.. Ca. 488. "" "^ (6) 9 Geo. IV. c. 14, s. 7. 

(a) See per Erie, J., ia Sicvehright 
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Chap. I. of such contract be actually made, procured, or provided, or 

fit or ready for delivery, or some act may be requisite for the 
making or completing thereof, or rendering the same fit for 
delivery." 



Application 
of statutes. 



Fixtures — 
emUements. 



The two statutes, which must be read together, apply to 
all contracts for the sale of goods, that is, all tangible 
movable property, to the value of £10 or upwards. There- 
fore where a mare and foal with eatage for the same were 
sold for £30 and it was admitted that the principal subject- 
matter of the contract was the sale of the mare and foal, it 
was held to be a contract for the sale of goods above the 
value of £10 ; and therefore the evidence of it prescribed 
by statute was requisite ; for the Court might look 
dehors the contract for the purpose of ascertaining the 
value (c). 

The statutes may be applicable to contracts for the 
sale of fixtures and of emblements {d). Says Lord Black- 
burn (e) : — 

"It seems pretty plain, upon principle, that an agreement to~" 
transfer the property in something th^t is attached _to^ the sml at 
the time of the agreement, but which is to be severed from the 
soil and converted into goods before the propertyis to be trans- 
ferred, is a,n agreement for the sale of goods within the meaning 
of 9 Geo. IV. c. 14, if not of the 29 Car. II. c. J. The agreement 
is, that the thing shall be rendered into goods and then in that 
state sold ; it is an executory agreement for the sale of goods, not 
existing in that capacity at the time of the contract. And when the 
agreement is, that the property is to be transferred before the thing 
is severed, it seems clear enough, that it is not a contract for the 
sale of goods ; it is a contract for a sale, but the thing to be sold 
is n ot goods. If this be the principle, the true subject of inquiry 
in each case is, when do_the parties intend that the property is 



(c) Harman v. Reeve, 18 C. B. 687. (d) See M. L. R. P. 10, 11. 

(e) Blackburn ou Sale, 5. 
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to_£a§s.: if the things perish by inevitable accident before the Chap. I. 

severance, whom do they mean to bear the loss ? for in general 

that is a good test of whether they intend the property to pass or 

not ; in other words, if the contract be for the sale of the things after 

they have been severed from the land so as to become the subj ect of 

larceny at common law, it is, at least, since the 9 Geo. IV. c. 14, 

a contract for the sale of goods, wares, and merchandizes, within 

the 17th section of the Statute of Frauds. If the contract be 

for the sale of the things whilst they are attached to the soil and 

not the subject of larceny at common law, it is a contract for the 

sale of things, crops, fixtures, emblements, trees or minerals, 

which may or may not be an interest in land within the 4th 

section of the statute, but are not goods, wares, and merchandizes 

within the 17th section." 

Thus, it has been held that a contract for the sale of 
growi ng trees "to be got away as soon as possible " was a 
contract for the sale of goods within the 1 7th section of the 
Statute of Frauds (/). The following tests have been 
given as to whether a contract for the sale of things afSxed 
to or growing on the land is within that section, or within 
the 4th section of the same statute as being an interest in 
or concerning land (^) : — 

" Where the subject-matter of the contract is growing in the 
land at the time of the sale, then ifby thejjontract the thing sold is 
to be delivered at once by- the seller the case is not within the 17th 
section. Another case is where, although the thing may have to 
remain in the ground some time, it is to be delivered by the seller 
finally, and the purchaser^is to have nothings to do with it until it 
is severed, and that case also is not within the section. Then 
there comes the class of cases where the purchaser is to take 
the thing away himself. In such a case, where the things are 
fructus industriales, then, although they are stiU to derive benefit 
from the land after the sale in order to become fit for dehvery, 



(/) MmibdLy- Grmn, L. E. 1 C. P. D. 35. 
{g) See M. L. R. P. 287. 
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Chap. I. nevertheless, it is merely a sale of goods, and not within the 
section. If they are not fructus industriales, then the question 
seems to be whether it can be gathered from the contract that 
they are intended to remain ia the land for the advantage of the 
purchaser, and are to derive benefit from so remaining ; then 
part of the subject-matter of the contract is the interest in land, 
and the case is within the section. But if the thing, not being 
fructus industriales, is to be delivered immediately, whether the 
seller is to deliver it or the buyer is to enter and take it himself, 
then the buyer is to derive no benefit from the land, and con- 
sequently the contract is not for an interest in the land, but 
relates solely to the thing sold itself" (h). 

Alternative On reference to the statute it will be observed there are 

contract. three ways in which the contract may be evidenced. 

1. Acceptance Thc first alternative is that " the buyer shall accept part 
part. of the goods so sold and actually receive the same." That 

is to say, there must be an assent, by the buyer that such 
part is to be taken by him as his property, and there must 
be a taking possession of it by the buyer. His intention to 
accept will be signified by his outward acts : receipt by 
him of the goods may be evidence of such intention, but it 
is not acceptance. For instance, on delivery to a carrier 
there may be receipt by the buyer but hardly acceptance, 
for a carrier although an agent to receive goods is not an 
agent to accept them : again, receipt would not be accept- 
ance so long as the buyer can refuse the goods as not 
answering to the order (i ). 

Although there has been no actual removal by the buyer, 
where anything has been done by him to part of the goods 
indicating an intention to deal with it as owner in possession, 
that amounts to an acceptance or receipt within the statute. 

(h) Wms. Saunders, 395, quoted in (i) See Blackburn on Sale, pt. i., 

Marshall v. Green, L. B. 1 C. P. D. 42. ch. 2. 
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Thus, where there had been a verbal agreement' for jthe sale 
of growing trees to be taken away as soon a'spQssible, and 
•the buyer c ut some of . the . trees^and agreed to sell the, !tops 
and clumps to a third' person, it was held there was agopd 
acceptance and receipt (k). Brett, J., said : — 

" If the sub-sale had stood alone, I should have doubted whether 
it would have been evidence of an actual receipt ; but here he did 
so mething to the_trees,lhema£lies. I should be inclined to say 
that where there is no actual removal of the thing sold depends 
on this proposition, viz., that when there has been, during the 
existence of the verbal contract, for however short a time, an 
actual possession of the th ings sold, and ^something has been 
a^taaEy; done jto_ tke things themselves by the buyer which could 
only propeiiy be done by an absolute owner, there is evidence to 
go to a jury of an actual receipt of the things. This principle 
win, I think, be found to be the governing principle in all the 
decided cases. Thus, for instance, where goods were handedoyer 
the^counter^tjO-ihe-purGhaser -anionarked by_hiin ; where casks, 
though not taken away, have had their spigots cut off by the 
purchaser ; and in other similar cases, there has been an actual 
possessi on by t he buyer j,nd^oniethingj^tually done Jo the goods 
jhemselves_by him which_ could only properly be done by. an 
1 absolute owner. Here, by cutting down the trees, the defendant 
I actually did something to them which, apart, from the sa,le over 
of the toppings, amounted in my opinion to an actual repeipt of 
them. That being so, the words of the 17th section seem to me 
to have been satisfied." 



Chap. I, 



The second alternative is that "the buyer shall give 
something in earnest to bind the bargain or in part pay- 
ment." There must be an actual transfer of what is given 
as earnest or part payment, although it may take place at 
or subsec[uent to the making of the contracjt. Thus, an 
agreement to sell goods at a certain price, and then or 



2. Earnest 
or part 
payment. 



{ky Marshall v. Ch-een, L. R. 1 C. P. D. 43. 



c 2 
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Chap. I. subsequently an agreement that a sum due from the 
, vendor to the buyer should be wiped off from the amount 
ofjhat price, would be an equivalent to part payment ; as 
an agreement to set off one item against another is equiva- 
lent to part payment of money. But a stipulation that a 
debt due by the buyer to the vendor should go in part 
payment of the price of the goods, is merely a portion of 
the contract, and is not a giving something to the vendor 
by way of earnest or in part payment, then or subsequently; 
there must be two things, first, a contract, and next some- 
thing given as earnest or in part payment or discharge of 
the buyer's liability (I). 

The third alternative is that " some note or memorandum 
in writing of the said bargain be made, and signed by the 
parties to be charged by such contract, or their agents 
thereunto lawfully authorised." 

It has long been established that the terms of the bargain 
need not all appear on one document, but may be made out 
from several documents ; for instance, where a note in 
writing exists which binds one party, any subsequent note in 
writing, signed by the other, is sufficient to bind him, pro- 
vided it either contains in itself the terms of the contract, or 
refers to any writing which contains them (m). Where 
there are several documents they must all be connected 
together by internal evidence ; parol evidence of the in- 
tention of the parties that they should be connected cannot 
be given, for then the note or memorandum would consist 
partly of the contents of the documents and partly of the 



3. Note or 
memorandum 
in writing. 



Need not be 
in one 
document. 



(I) Walker v. Nussey, 16 M. & W. 
302. 

(m) Per Lord Denman, C.J., in 
Dobell V. Hutchinson, 3 Ad. & Ell. 371. 



See Cave v. Hastings, L. E. 7 Q. B. D. 
125 ; Hussey v. Horne-Payne, 4 Ap. 
Ca. 311. 
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evidence of the intention of the parties which is not in Ch^P- !■ 
writing (n). And although there be not sufficient reference 
in one document to the other to connect them, j&t^ if they 
both refer to the same parol contract, all the terms of^which 
are contained in one or other of them, they can be read 
together, and will together constitute a good memorandum 
within the statute {nri). 

The not£ or memorandum may be a note passing between 
thejgarty to be charged and his own agent, and not between 
the one contracting party and the other ; for instance, a 
letter signed by the party to be charged to his own 
agent, referring to letters of such agent which stated the 
terms upon which the latter had made a contract on his 
behalf with the other party for the purchase of goods (o). 

Even a letter written to repudiate the contract which 
states and adrnite the terms may constitute the very note or 
memorandum, and bind the writer. Thus, where in answer 
to an application for payment for goods the buyer wrote : — 
" The only parcel of goods selected for ready money was 
the chimney-glasses, amounting to £38 10s. %d., which 
goods I have never received, and have long since declined 
to have, for reasons made known to you at the time," — 
it was held that he had satisfied the statute and afforded 
good evidence against himself of the contract (p). A pur- 
chaser having signed a memorandum and given it to the 
vendor who had not signed, subsequently wrote to the 
latter requesting that he might see a copy of the contract. 
The vendor replied by letter enclosing copy and saying : — 
" In order to show that my construction of the contract is 

(r£) Blackburn on Sale, 44. (o) GihsonY.Hollandj'h.'R.lG.V.l. 

{mi) Studdg_ v. Watson, L. E. 28 {p) Bailey v. Sweeting, 9 0. B. N. S, 

Ch. D. ^5^ And see ^feora V. Dmw, 843. ' ""'"■ " 
34 Ch. D. 569. 
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Cha p. I. the correct one, I forward you a copy of its terms." By 
his admissioD, although accompanied by a repudiation of 
the obligation to perform the contract, he afforded the 
buyer such statutory evidence of it as enabled him to sue 
and recover upon it (q). In both cases, it will be observed, 
the objection was not to the statement of the contract, but 
to what had taken place in the performance of it (r). 
Contents. The notc or memorandum is to be of the ' bargain,' that 

is, of the terms upon which the parties contract (s) ; it must 
be a note or memorandum of a complete and concluded 
agreement (t) ; therefore it must contain the subject- 
matter (u), and the consideration, either in express words or 
arising by^ necessary implication, must appear on the face_of 
the writing (x). If a specific price has been agreed upon, it 
must be expressed (?/) ; but, if there has been no agreement 
as to price or value, the term will be implied that the price 
to be paid for the goods was what they were reasonably 
worth (z). Thus the following was a sufficient note or 
memorandum : — 

" Sir Archibald M'Laine orders Mr. Hoadley to build a new, 
fashionable, and handsome landaulet, with the following appoint- 
ments ; " — (here followed a mitiute detail of various small matters, 
to which the proprietors of such vehicles attach importance) ; — 
" the whole to be ready by the 1st March, 1833." 



(2) Buxton V. Bust, L. R. 7 Ex. 1, the fourtli section. By the Mercantile 

279. Law Amendment Act, 1856 (19 & 20 

(r) See per Erie, C. J., in Wilkinson Vict. c. 97, s. .3), it has been enacted 

V. Evans, L. R. 1 C. P. 410. that the consideration for a.guaranty, 

(s) Kenworthy v. Schofield, 2 B. & C. that is, to answer for the debt, default 

947, per Bay ley, J. or miscarriage of another person, need 

(t) Eiissey v. Home Payne, L. R. 4 not appear. See post, ch. xi. 

Ap. Ca. 311. [y) Goodman v. Cfriffiths, 1 H. & N. 

(u) Blackburn on Sale, 50, 56 ; 574. 

Benjamin on Sale, 211. (a) Hoadley v. M'Laine, 10 Bing. 

(x) In accordance with the decision 482. 
in Wain v. Warlters, 5 East, 10, upon 
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Said Tindal, C.J. :— Chap. I. 

"It is clear that a contract for the sale of a commodity, 
in which the price is left uncertain, is, in law, a contract for 
what the goods shall he found to be reasonably worth. This 
is no new doctrine, for in Blackstone's Commentaries, b. 2, 
c. 30, it is laid down, that ' express contracts are where the 
terms of the agreement are openly uttered and avowed at the 
time of the making, as to deliver an ox, or ten load of timber, 
or to pay a stated price for certain goods ; implied, are such 
as reason and justice dictate, and which, therefore, the law 
presumes that every man undertakes to perform : — As, if I 
take up wares from a tradesman, without any agreement of price, 
the law concludes that I contracted to pay their real value.' — ' A 
contract for any valuable consideration, as for marriage, for 
money, for work done, or for other reciprocal contracts, can 
never be impeached at law.' — ' These valuable considerations are 
divided by the civilians into four species. The third species of 
consideration is, facio, ut des, when a man agrees to perform any- 
thing for a price, either specifically mentioned, or left to the 
determination of the law to set a value on it.' 

" What is implied by law is as strong to bind the parties as if 
it were under their hand. This is a contract in which the parties 
are silent as to price, and therefore leave it to the law to ascer- 
tain what the commodity contracted for is reasonably worth. 

"It has been contended, that this would open a door for per- 
jury, and let in the mischief which the Statute of Frauds proposes 
to exclude. But I cannot agree in that proposition ; for it does 
not Appear that any specific price was agreed on ; and if it had 
appeared that such was the case, this note would not have been 
evidence of such a bargain " (a). 

The note or memorandum must suffiaen^tljjdentify the 
parties to the contract, although it need nol name them. 
In a case under the 4th section of the statute (b), where 

(a) Hoadley v. M'Laine, 10 Bing. brought, or some memorandum or 

482. ' ™~~ '" note thereof, shall be in writing, and 

(5) The corresponding words of that signed by the party to be charged 

section are, "unless the agreement therewith, or some other person there ■ 

upon which such action shall be unto by him lawfully authorised." 
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^^^P- ^- the memorandum referred only to 'the proprietors,' the 
principle was thus expressed by L. Cairns, L.C. : — 

" I am sure your lordships have frequently seen conditions of 
sale, not merely by auction but by private contract, in which it is 
stated that the sale is made, sometimes by the owners, and some- 
times by the mortgagees, and a form of contract is annexed in 
which Mi_agent signs for the vendors, and no other specification 
upon the vendors' part is inserted, and I never heard up to this 
time that a contract under those circumstances was invalid. In 
point of fact, my lords, the question is, — Is there that certainty 
which is described in the legal maxim id certum est quod certum 
reddi potest ? If I enter into a contract on behalf of my client , 
on behalf of my principal^ on behalf of my friend, on behalf of 
those whom it may concern, in all those cases there is no such 
statement, and I apprehend that in none of those cases would the 
note satisfy the requirements of the Statute of Frauds "(c). 

It may be shown that either or both of the contracting 
parties named were agents for other persons and acted as 
such in making the contract, so as to give the benefit of 
the contract on the one hand to, and charge with liability 
on the other, the unnamed principals ; but n ot so as to 
discharge the agent, although the other party knew atthe 
time that he was only an agent (d). Said Parke, B. : — 

" This evidence in no way contradicts the written agreement. 
It does not deny that it is binding on those whom, on the face of 
it, it purports to bind ; but shows that it also binds another, by 
reason that the act of the agent, in signing the agreement, 
in pursuance of his authority, is in law the act of the prin- 
cipal" (e). 

But in the case of a commission agent acting for a 

(c) Rossiter v. Miller, L. E. 3 Ap. Thomson v. Davenport, pp. 390 et seq. 
Ca. 1140. See Jarrett v. Hunter, 34 (e) Higgins v. Sen ior, 8 M. & W. 
Ch. D. 182. 844. 

(d) See vol. ii, Sm. L. Ca., notes to 
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%eign_jmdisclosed_ principal, unless express authority to Chap. I. 
gledge his credit be shown, the latter cannot sue or be sued 
upon the contract, for the reasons thus stated by Black- 
burn, J. : — 

" The great inconvenience that would result if there were 
privity of contract established between the foreign constituents 
of a commission merchant and the home suppliers of the goods 
has led to a course of business, in consequence of which it has 
been long settled that a foreign constituent does not give the 
commission merchant any authority to pledge his credit to 
those from whom the commissioner buys them by his order 
and on his account. It is true that this was originally (and in 
strictness perhaps stiU is) a question of fact ; but the incon- 
venience of holding that privity of contract was established 
between a Liverpool merchant and the grower of every bale of 
cotton which is forwarded to him in consequence of his order 
given to a commission merchant at New Orleans, or between 
a New York merchant and the supplier of every bale of goods 
purchased in consequence of an order to a London commission 
merchant, is so obvious and so well-known, that we are justified 
in treating it as a matter of law, and saying that, in the absence 
of evidence of an express authority to that effect, the commission 
agent cannot pledge his foreign constituent's credit. Where the 
constituent is resident in England, the inconvenience is not so 
great, and we think that, prima, facie, the authority is given, 
unless there is enough to show that it was not, in fact, 
given "(/). 

The note or memorandum need not be signed by both Signature. 
parties ; it is sufficient for the chargeability of one party 
that it should have been signed by him and assented to by 
the other by parol (g). Therefore the contract is good or 
not at the election of the party who has not signed (h). 

(/) Armstrong v. Stokes, L. R. 7 {g) Buxton v. Bust, L. R. 7 Ex. 

Q. B. 605. See in connection with 280 ; Beuss v. Picksley, 1 Ex. 342. 
this case, Irvine v. Watson, 5 Q. B. D. Qi) Benjamin on Sale, 219. 

414. 
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C^^P- !• The signature need not be in writing, or at the foot or 
end of the note or memorandum : it is often j;qntained in^a 
Ensificl--MljUhea.d. It is not a subscribing that the statute 
requires ; but the signature must show that every part of 
the instrument emanates from the individual signing, in 
other words, that it relates and refers to every part of the 
instrument {i). If intended as a signature, initials will 
suffice (/I:;). It maybe contained in a telegram (^). The 
authority to an agent to sign need not be in writing. 

The agent ' lawfully authorised ' to sign need not have 
his authority at the time the contract is entered into ; a 
subsequent sanction is considered the same thing in effect 
as assent at the time (m). 

On the other hand, where the contract is signed by one 
who professes to be signing as agent, but who has no 
principal existing at the time, and the contract would be 
altogether inoperative unless binding upon the person who 
signed it, he is bound thereby : and a stranger cannot by a 
subsequent ratification reheve him from that responsi- 
bility (n). Thus where B. C. and D. signed " on behalf of 
the Gravesend Eoyal Alexandra Hotel Company, Limited," 
and the company was incorporated subsequently and failed, 
B. C. & D. were held liable for the price of the goods which 
they had agreed to purchase for the company (o). 

One of the parties cannot be the agent of the other for 
the purpose of signing the note or memorandum (p). But 
an auctioneer at a public sale is by general custom an 



(i) See per Lord Westbury in Caton per Best, C.J. 

V. Caton, L. E. 2 B. & I. Ap. 142. (n) Per Erie, C.J., Kelner v. Baxter, 

(k) lb. 143 ; see Benjamin on Sale, L. E. 2 C. P. 183. 

221. (o) lb. 174. 

[I) Oodwin V. Francis, L. E. 5 C. P. {p) Sharman v. Brandt, L. E. 6 

295. Q. B. 720. 

(m) Maclean v. Dunn, 4 Bing. 727, 
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agent for both parties to sign ; not so his clerk, unless Chap. I. 
specially authorised, for instance, by word or sign from the 
bidder, to sign for him {q). 

A broker, that is, one who buys and sells goods for 
others on a commission, is an^gent to sign both for seller 
and purchaser. When he has made a contract he reduces 
it to writing and delivers to each party a copy of the terms 
signed by himself ; he also ought to enter them in his book 
and sign the entry. What he delivers to the seller is 
called the ' sold note ' : to the buyer the ' bought note.' 
The sold note will bind the buyer, and vice versd the 
bought note the seller : also the entry in the broker's book 
is a memorandum or note of the bargain signed by a duly 
authorised agent (r). 

Hitherto reference has been made only to the prescribed Contracts 

: not to be 

evidence of a contract falling within the 1 7th section of the performed 
Statute of Frauds (s) extended by Lord Tenterden's Act (t), year, 
that is to say, one relating to the sale of goods of the value of 
£10 and upwards. As an executory contract is included 
in this, the operation of the following provision of the 4th 
section of the statute must be very limited in regard to the 
sale of goods : — 

S. 4. " No action shall be brought .... (5thly), 
upon any agreement that is not to be performed within the 
space of one year from the making thereof, unless the 
agreement upon which such action shall be brought, or 
some memorandum or note thereof, shall be in writing, and 
signed by the party to be charged therewith or some other 
person thereunto by him lawfully authorised." 



(q) Peirce v. Corf, L. E. 9 Q. B. 214, 236 et seq. ; and Blackburn on Sale, 

per BlacklDTiin, J. pt. i., ch. 5. 

(r) Thompson v. Gardner, L. E. 1 0. (s) 29 Car. II. c. 3. 

P. D. 777. And see Benjamin on Sale, («) 9 Geo. IV. c. 14, s. 7. 
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^^^P- ^- Where tlie agreement distinctly shows, upon the face of 
it, that the parties contemplated its performance to extend 
over a .greater space of time than one year, the case is 
within the statute ; but, where the contract is such that 
the whole may be performed within a year, and there is no 
express stipulation to the contrary, the statute does not 
apply (m). Also it applies only to contracts not to be per- 
formed on either side within the year {x). It does not 
apply where the consideration is executed (?/). 
Heading. j| remains to be added that, where in an action in the 

High Court it is intended by either party to rely upon the 
Statute of Frauds in answer to a claim, he must raise such 
matter by his pleading (2). 



(m) F(,r Tindal, C. J., in Souch v. (y) Knowlman v. Bluett, L. R. 9 Ex. 

Strawbridge, 2 C. B. 815. 307. 

(x) Cherry v. Heming, 4 Ex. 631. (z) E. S. C. 1883, Ord. XIX. r. 15. 



as 



CHAPTER IL Chap. II. 

CHOSES IN POSSESSION {continued). 

Where a contract is in writing, whether required so to i. Evidence /, 
be by the Statute of Frauds or not, it is a general rule that, &c.7written ' 
except for th ejiuxRQse of impeaching it on the ground of ^"^'^^^^^j 
fraud or mistake, parol evidence cannot be received to con- customs. 
tradict, vary, add to, or subtract from its terms. But, 
where Jhe terms t hems elves need explanation, such evidence 
may be given. Also in the case of mercantile contracts it 
is allowed thus to suppl y terms of known J isa^e, or, as it is 
called, to ' annex incident s,' upon the principle that the 
contract was framed with reference to the usage (a). But, 
where the usage set up is not such as regulates the mode 
of performing the contract but changes its intrinsic charac- 
ter, for instance, where its effect is to change the character 
of a broker, who is an agent to buy for his employer, into 
that of a principal to sell to him, it will not be binding on 
a person who is ignorant of its existence, by reason merely 
of his employing a broker to buy for him in the market 
where the custom prevails (h). As to the proper measure 
or limit of the control of mercantile customs by the law 
Lord Esher has said (c) : — 

" That the course of mercantile business should be left to be 
as free as possible seems to me to be beyond doubt. That it is 
subject to some control is equally undoubted. It is when 



{a) See Goodeve on Evidence, ch. xiii. 

(6) EoUnson v. Mollett, L. R. 7 E. & I. Ap. 802. 

(c) lb. 816. 
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Chap. II. merchants dispute 'about their own rules that they invoke the 
law. The Courts, therefore, beiag appealed to, have been obliged 
to apply some rule. When merchants have disputed as to what 
the governing rule should be, the Courts have applied to the 
mercantile business brought before them what have been called 
legal principles, which have almost always been the fundamental 
ethical rules of right and wrong. They have decided in favour of 
that course of busuiess which was in accordance with such prin- 
ciples or rules, and against that course which was inconsistent 
with them. Thus, for example, jvhen shipowners and under- 
writers disputed upon the effect of concealment of certain facts, 
the Courts, finding that the contract of maritime insurance must 
be one of confidence, because the knowledge of many material 
facts must of necessity be confined to the shipowner, applied the 
principle of uberrima fdes, and laid down the rule that, if a 
material fact known to the assured and unknown to the under- 
writer be not communicated to the latter at the time of the making 
of the contract, it shall be ineffective. But when once rules are 
laid down, they must at some time become irksome to some indi- 
vidual or to some body of men. And there must from time to 
time be some contention raised, or some course of business 
invented, which is alleged to be an attempt to break through 
them. The Courts are then again appealed to. Customs of 
trade, as distinguished from other customs, are generally courses 
of business invented or relied upon in order to modify or evade 
some application which has been laid down by the Courts, of 
some rule of law to business, and which application has seemed 
irksome to some merchants. And ^heu some such course of 
business is proved to exist in fact, and the binding effect of it is 
disputed, the question of law seems to be, whether it is in 
accordance with fundamental principles of right and wrong. A 
mercantile custom is hardly ever invoked, but when one of the 
parties to the dispute has not, in fact, had his attention called to 
the course of business to be enforced by it ; for if his attention 
had in fact been called to such course of business, his contract 
would be specifically made in accordance with it, and no proof of 
it as a custom would be necessary. A stranger to a locality, or 
trade, or market, is not held to be bound by the custom of such 
locality, trade or market, because he knows the custom, but 
because he has elected to enter into transactions in a locality, 
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trade, or market, wherein all who are not strangers do know and Chap. II. 
act upon such custom. When considerable numbers of men of 
business carry on one side of a particular business, they are apt 
to set up a custom which acts very much in favour of their side of 
the business. So long as they do not infringe some fundamental 
principle of right and wrong, they may establish such a custom ; 
butjf^ n disput e before a legal forum, it is found that they are 
endeavouring to enforce some rule of conduct which is so entirely 
in favour of their side that it is fundamentally unjust to the other 
side, the Courts have always determined that such a custom, if 
sought to be enforced against a person in fact ignoxant of it, is 
unreasonable, contrary to law, and void." 

It has been said(c?) that, although the goods be not Eights of 
dehvered, the bargain and sale operates as a conveyance vendor. 
and the purchaser becomes the owner of the goods ; but 
where they have not been paid for, the property in them 
passes to the purchaser subject to the unpaid vendor's 
rights. The purchaser having the property in the goods 
has & primd facie right to the possession of them, for it is a 
rule of law that ' the property of personal chattels draws 
to it the possession.' But the right to possession may be 
made subject to condition by the terms of the agreement. 

Where goods are sold and nothing is said as to the time 
of delivery, or the time of payment, the seller is liable to 
deliver them whenever they are demanded, upon payment 
of the price ; but the buyer has no right to have possession 
of the goods till he pays the price. If, on the other hand, 
goods are sold_u£an_ci-edit, and nothing is agreed upon as 
to the time of delivering them, the vendee is immediately 
entitled to the possession, and the right of possession and 
the right of property vest at once in him ; but his right of , 
possession then is not absolute, it is Hable to be defeated if 

{d) Ante, p. 14. 
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Chap. II. ]ie becomes jnsolvent before lie obtains possession, If the 
<r*S«^^*™ seller has despatched the goods, and insolvency occurs, he 
has a right by virtue of his original ownership to intercept 
them in their way, or ' stop them in transitu ' as it is called, 
that is, before they get into the actual or constructive 
possession of the vendee, or of those who stand in his place. 
A fortiori, if insolvency occurs before despatch of the goods, 
the vendor may in such case retain them (e). In the latter 
case the vendor is said to have at least a lien for the unpaid 
price, that is, a right of retaining the goods until payment 
of the price (/); but neith er in that case nor in the former 
is^the, coatracLJcaacindad (5'). The extent of the unpaid 
vendor^s right has not been defined. Says Lord Black- 
burn (h) : — 

" The decided cases seem to establish that in all three positions 
the^i^ht exceeds^a mere lien, (which would only entitle the vendor 
to retain the goods until he had been paid for them, and would 
not enable him to confer any title on a third person, either by 
way of sale or pledge,) that is to say, the vendor's right interferes 
not only with the purchaser's right of possession, but also with 
his right of property ; but that ttie vendor's right does not in any 
one of the cases amount to a right to resume a conrplete rightjif 
property, so as to devest totally the purchaser's right of property ; 
or in other words, that the vendor cannot treat the contract of 
sale as rescinded so as to resume his property as if the sale had 
never been made. 

" The precise extent of the vendor's right between those limits I 

is very much a mat ter of conjecture. ' 

* *~* *"* * * 

" At present the decisions do not seem to authorise a more 



(e) See per Bayley, J., in Bloxam v. (/) Benjamin on Sale, 745, 782. 

Sawders, 4 B. & C. 948 ; and Ex parte (g) See per Cairns, L. J., in Schots- 

Ghalmers, L. R. 8 Ch. Ap. 289. See mam v. Lancashire, &c., Rail. Co., 

also Liclcbarrow v. Mason, 1 Sm. L. Ca. L. E. 2 Ck Ap. 340. 

753 ; and Blackburn on Sale, pt. iii. (h) Blackburn on Sale, 445, 446. 
ch. 1. 
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definite statement of the law, than that a default on the part of Chap. II. 
the purchaser does not authorise the vendor to consider the 
contract rescinded ; and that a Resale by the vendor, whilst the 
purchaser k in default, does not entitle tlie purchaser to recover 
more than the damage he may sustain by such a resale." 

When goods are despatched on board a ship the master Documents 
gives a ' bill of lading,' the effect of which is an undertaking of lading, &c. 
to deliver them at the end of the voyage to a person named 
therein or his assigns. The indorsement and delivery of a 
bill of lading transfers the property from the vendor to 
the vendee, and if the latter assign the bill of lading to a 
third person for a valuable consideration, the right of the 
former to stop the goods in transitu as against such assignee 
is defeated (k). By the common law, although a right of 
stoppage was thus defeated, the transfer did not operate as 
an assignment of the contract, and therefore no right was 
conferred on the assignee to sue upon the contract expressed 
b^_the bill of lading (^). This, however, was altered by 
the Bills of Lading Act, 1855 (m), by which after reciting 
that: — 

" By the custom of merchants a bill of lading of goods being 
transferable by indorsement the property in the goods may thereby 
pass to the indorsee, but nevertheless all rights in respect of 
the contract contained in the bill of lading continue in the 
original shipper or owner, and it is expedient that such rights 
should pass with the property." 

it was enacted : — 

S. 1. " Everyconsignee of goods named in a bill of 
lading, and every indorsee of a bill of lading to whom 



(it) Lickharrow v. MtMon, 2 T. R. Sale, 856. 
653 ; 1 Sm. L. Oa. 753. (m) 18 & 19 Vict. c. 111. 

(Q 1 Sm. L. Ca. 828 ; Benjamin on 
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Chap. II. the property in the goods therein mentioned shall pass, 

upon or by reason of such consignment or indorsement, 
shall have^Jransferred to and vested in him all riglits^f 
suit,_and he subject to the same liabilities in respect of such 
goods as if the contract contained in the bill of lading had 
Been made with himself." 



The above exception to tlie vendor's right of stoppage in 
transitu was extended to holders in hke manner of other 
documents of title to goods (as dock warrants, &c.) by the 
Factors' Act, 1877 (n). It is thereby enacted : — 

S. 5. " Where any document of title to goods has been 
lawfully indorsed or otherwise transferred to any person as 
a vendee or owner of the goods, and such person transfers 
such document by indorsement (or by delivery where the 
document is by custom, or by its express terms transferable 
by delivery, or makes the goods deliverable to the bearer) to 
a person who takes the same bona fide and for valuable 
consideration, the last-mentioned transfer shall have the 
same effect for defeating any vendor's lien or right of stop- 
page in transitu as the transfer of a bill of lading has for 
defeating the right of stoppage in transitu." 

Although the indorsement and delivery of the bill of 
lading by the consignee to a third person for valuable 
consideration will give such third person the legal right to 
the delivery and possession of the goods ; yet, if the con- 
sideration was ,nqt_ the_puTchase, but an advance upon 
the value, of the goods, in equity the transfer would take 
effect only to the extent of the consideration paid by 
the transferee, leaving to the consignor an interest in 
the surplus value in respect of which he might stop the 



(n) 40 & 41 Vict. c. 39. 
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goods in transitu subject to the transferee's lien for the Chap. II. 
advance (0). 

When the vendor fails to deliver specific goods in which yendorin 

—"- -• -- r. - -D__. ^ default. 

the property has passed, or they are not_ according to 
warranty, the buyer has a right of action at law for damages 
for breach of the contract ; and formerly in equity, when 
he could show that damages were not an adequate com- 
pensation, he could obtain specific performjince of the 
contract (j9). By the Mercantile Law Amendment Act, 
1856 (g'), discretion was given to the Court in an action at 
law to order executi on to issue for the de livery of the 
goods. 

On the other hand, when the goods were not specific at 
the time of sale, the buyer may also reject the goods when 
not a s contracted for. As expressed by the learned editors 
of Smith's Leading Cases (r) : — 

" A warranty properl y so called, can onlx._§xist where Jhe 

subject-matter of jQie_sal^_^^ so as to be 

capable of being inspected at the time of the contract, and is a 

collateral engageziiejit that the specific thing so sold possesses 

certain qualities ; but the property passing by the contract of sale, 

^■jbiaacb of the, warranty cimnot jentifle the vendee to rescind the 

^ntract, and, revest the^ property in the vendor without his 

consent. ^^ 

******* 

" But where the subject-matter of the sale is not in existence 
or not ascertained at the time of the contract, an engagement 
that it shall, when existing or ascertained, possess certain 
qualities, is not a mere warranty but a condition, the perform- 
ance of which is precedent to any obligation upon the vendee 
under the contract, because the existence of those qualities being 



(0) Spalding v. Ending, 6 Bea. 376. (p) Notes to Ctiddee v. Butter, 1 W. 

See Kemp v. Falh, L. R. 7 Ap. Oa. & T. L. Ca. in Eq. 912. 
673 ; Ex parte Golding Davis & Go., (q) 19 & 20 Vict. c. 97, s. 2. 

13 Ch. D. 628. (r) 2 Smith's L. Ca, 30. 

D 2 
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Chap. II. part of the description of the thing sold, becomes essential to its 
identity, and the vendee cannot be obliged to receive and pay for 
a thing different from that for which he contracted." 

In such latter case the buyer may reject the goods as not 
in accordance with the contract, e.g. not according to sample, 
although there^have been acceptance and receipt _ofj)art 
within the meaningof the Statute of^Frauds (s) ; and he is 
not bound to send them back to the vendor {t) ; itis suffi- 
cient if he does any equivalent showing that he rejects 
them, for instance, if he intimates to Ihe vendor that they 
are not according to contract and he will not have them (m). 

Such warranty as has been spoken of must, in accord- 
ance with the rule previously referred to {-x), be in writing 
where the contract is itself in writing {y) ; but a warranty 
of title by the vendor to what he sells may arise by impli- 
cation. In regard to the latter Mr. Benjamin says (2) : — 

" Inasmuch as it is an essential element of the contract of sale 
that there should be a transfer of the absolute or general property 
in the thing from the seller to the buyer, it would seem naturally 
to follow that_bj_the very act of selling the chattel, the vendor 
undertakes to transfer the property in the thing, and thus warrants 
his title or ability to sell, and it is believed that such is the true 
rule of law." 



Warranty. 



JI. Parties to 
contract. 



To the validity of a contract it is essential that the parties 
to it should have such freedom of will, combined with such 
degree of reason and judgment, as can alone enable them 
to give the assent which is necessary to constitute a valid 
engagement (a). Accordingly, at common law certain 
persons were generally incompetent to render themselves 



(s) Morton V. TihUtt, 15 Q. B. 428. 
(«) Grimoldbi/ v. Wells, L. R, 10 
C. P. 391. 
(n) lb. ; see per Brett, J. 



{x) Ante, p. 29. 

{y) See Benjamin on Sale, 615. 
{z) Ih. 606 ; and see pp. 619 et i 
(a) Benjamin on Sale, 22. 
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liable by a contract, namely, infants, mai-ried women and Chap. II. 
non compotes mentis (including drunkards). 

Certain contracts of infants which formerly were voidable infants. 
only, and might be ratified at or after full age, are now by 
the Infants Relief Act, 1874 (5), rendered void and not to 
be ratified. It is enacted : — 

S. 1. " All contracts whether by specialty or by simple 
contract, henceforth entered into by infants for the repay- 
ment of money lent or to be lent, or for goods supplied or to 
be supplied (other than contracts for necessaries), and all 
accounts stated with infants, shall be absolutely void. Pro- 
vided always, that this enactment shall not invahdate any 
contract into which an infant may, by any existing or future' 
statute, or by the rules of common law or equity, enter, 
except such as now by law are voidable. 

S. 2. " No action shall be brought whereby to charge any 
person upon any promise made after fuU age to pay any debt 
contracted during infancy, or upon any ratification made 
after full age of any promise or contract made during 
infancy, whether there shall or shall not be any new con- 
sideration for such promise or ratification after full age." 

The words of the first section are perfectly general, and 
apply to trade as well as other debts ; the exceptions relate 
only to necessaries for which alone an infant could contract 
a debt at law, and to a rule in equity making his estate 
liable on bankruptcy occurring after attaining his majority, 
where credit had been obtained by an express misrepre- 
sentation by him as to his age. The rule was thus referred 
to by Jessel, M.R. (c) :— 

" If persons choose to supply goods to an infant on credit, they 
take the chance of being paid. Such is the law, and I am not 



(6) 37 & 38 Vict. o. 62. 

(c) Ex 'parte Jones, In re Jones, L. E. 18 Ch. D. 120. 
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Ctap. II. prepared to say that there is any absurdity or hardship in it, or 
that it ought to be altered. That is not my province. It is said, 
however, that a different rule prevails in equity, and that when an 
infant has committed a fraud by representing that he is not an 
infant in order to obtain possession of goods, he can be made 
liable in equity for the misrepresentation. In such cases the 
Court has taken into consideration the appearance of the infant, 
for that is a very material matter. If the representation were 
made by a boy of ten years old, it would be impossible that the 
person to whom it was made could have relied on it. But if a man 
who is apparently of full age, represents that he is of full age, the 
person to whom he makes the i-epresentation may well be deceived 
by it. An infant is capable of committing a fraud in equity just 
as he is capable of committing a crime, and may be made liable 
for it. But the authorities show that there must be an express 
representation and one which would naturally deceive the person 
to whom it is made. In such a case it has been decided that, if 
the person who has committed the fraud becomes a bankrupt after 
he is of full age, the person who has been defrauded can prove in 
the bankruptcy for the amount of the equitable liability resulting 
from the fraud .... But this liability is not really a debt 
at all, it is only a liability in equity to pay a sum of money, and 
whenever a debt is required by law in order to found any pro- 
ceedings, this equitable liability will not be enough." 

The earliest definition of ' necessaries ' is that given by 
Lord Coke, which is as follows {d) : — 

" His necessary meat, drink, apparel, necessary physic, and 
such other necessaries, and likewise for his good teaching or 
instruction whereby he may profit himself afterwards." 

The principle still remains the same ; the present rule 
was thus stated recently by Lopes, J. (e) : — 



(c?) Co. Litt. 172 a, ed. by Thomas, D. 413 ; contra, Ryder v. Wombwell, 
vol. i., 175. L. E. 3 Ex. 90. 

(«) Barnes v. Toye, L. E. 13 Q. B. 
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" A contract by an infant for the suj)ply of good^ to him cannot Chap, II. 
be enforced unless the articles be necessaries, the policy of the 
law being directed to the protection of infants. In point of fact, 
a tradesman dealing on credit with an infant does so at his peril, 
and must lose his money (that is, if the infant does not voluntarily 
pay him) unless he can prove that the goods supplied were 
necessaries for the infant according to his station in life. That 
being the law, we come to the question what are necessaries ? 
To determine this, we must take into account what the infant 
had at the time of giving the order. For example, a watch may 
be prima facie in some cases a necessary, but if it turned out that 
the infant was already supplied with a watch or watches, the one 
ordered could not be a necessary. It is said, however, that, even 
if regard must be had to the supply which the infant has at the 
time of the order, where it is in the tradesman's knowledge that 
the infant is amply supplied ; yet this is not so if the tradesman 
is ignorant of that fact. If this contention were correct, the pro- 
tection given to the infant would depend entirely on what might 
be the state of knowledge of the tradesman, and one effect would 
be to deprive the infant of the protection intended to be extended 
to him by the law. In my view it is immaterial whether the 
plaintiffs did or did not know of the existing supply, just as 
it is immaterial whether they did or did not know that the 
defendant v/as a minor. In this particular case evidence as 
to the amount of clothes the defendant possessed at the time 
when the order relied on was given was admissible, and the jury 
should have been told that in amving at a conclusion whether 
the goods supplied by the plaintiffs were necessaries or not, they 
should consider whether the defendant was already sufficiently 
supplied." 

It will be observed that the Act does not apply to a sale 
by an infant ; so that still in such case his contract will be 
voidable only, or he may adopt and enforce it after attain- 
ing full age, although he is protected from an action by the 
purchaser. Nor does it interfere with' his right to sue on a 
contract in part executed by him, and which is for his 
benefit ; otherwise after part payment he might lose the 
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^^V- II- benefit of such payment, and the law is for the protec- 
tion of the infant and not of the party with whom he 
contracts (/). 

Great inconveniences and disadvantages having been 
found to arise in consequence of persons man-ying during 
minority being incapable of maldng binding settlements of 
their property, in 1855 the statute, 18 & 19 Vict. c. 43, 
Avas passed to enable males over the age of twenty and 
females over the age of seventeen {g), before or after 
marriage to settle their property, real or personal, with the 
sanction of the Court of Chancery to be obtained upon 
petition. Apart from the Infants Settlement Act the 
Court of Chancery had not, nor has now the Chancery 
Division of the High Court, jurisdiction to compel a 
ward of Court to make a settlement of his or her 
property ; that Act only removed the disability of infancy 
and not of coverture ; therefore, in a post-nuptial settle- 
ment the power of ahenation of the wife's property must be 
considered (A). 

Settlements under the above Act would seem to be 
within, the proviso to the first section of the Infants Relief 
Act. Nor is a settlement by an infant before marriage, not 
made under the provisions of the Infants Settlement Act, 
affected by the Infants Relief Act, not being a contract to 
which such Act extends. Assuming such settlement to be 
for the infant's benefit, it is voidable only and not void, 
that is to say, unless avoided by the infant after coming of 
age, it will be binding ; and in like manner a covenant by a 



(/) Warwick v. Bruce, 2 M. & S. {h) Buck-master v. Buckmaster, W. N. 

205. (1887), 41 ; and see In re Sampson <fc 

(g) See In re Philips, L. E. 34 Wall, L. E. 25 Ch. D. 483. See also 

Oil. D. 467. post, ch. xiv., iii. 
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female infant to settle property which may be acquired by Chap. II. 
lier after marriage will be binding, if she do not after attain- 
ing full age avoid it (^). 

Whatever may have been the old rule of the common ^on compotes 

mentis. 

law (A;), unsoundness of mind (as also intoxication) would 
now be a good defence to an action upon a contract, if 
it be shown that the defendant was not of capacity to 
contract and the plaintiff knew it(^). As expressed by 
Pollock, C.B. (m) :— 

" When a person apparently of sound mind, and not known to 
be otherwise, enters into a contract for the purchase of property 
which is fair and bond- fide, and which is executed and completed, 
and the propertj', the subject-matter of the contract, has been 
paid for and fully enjoyed, and cannot be restored so as to put 
the parties in statu quo, such contract cannot afterwards be set 
aside, either by the alleged lunatic, or those who represent him." 

And by Patteson, J. (n) : — ■ 

" Modern cases have enabled a man, or his representatives, to 
show that he was so lunatic, or drunk, as not to know what he 
was about when he made a promise, or sealed an instrument, 
. that when that state of mind was unknown to the 
other contracting party, and no advantage was taken of the 
lunatic, the defence cannot prevail, especially where the contract 
is not merely executory, but executed in the- whole or in part, and 
the parties cannot be restored altogether to their original 
position." 

On the same principle a lunatic will be liable upon the 



(i) See Smith v. Lucas, L. E. 18 Contracts, 88. 
Ch. D. 531 ; Wilder v. Pigott, 22 Oh. {I) Molten v. Gamroux, 2 Ex. 487. 

D. 263 ; Burnaby v. Equitable Rever- (m) Ih. 503. As to the tests of 

denary Interest Society, 28 Ch. D. 417 ; mental capacity, see Smith v. Tebbitt, 

In re Vardon's Trusts, 31 Ch. D. 275. L. E. 1 Pr. & D. 398. 

(it) See Bl. vol. ii. 291 ; Pollock on (m) Molton v. Camreux, 4 Ex. 19. 



women. 
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^^^^P- II- contracts of his ageut appointed before lunacy, where the 
plaintiff at the time, {e.g.) of supplying the goods to the 
order of such agent, was unaware of the supervening 
insanity (o). 

The contract of a drunken man is not void hut only 
voidable ; and, if upon coming to his senses he ratifies it, 
he is bound by it {p). 
Married At common law a married woman was absolutely incom- 

petent to contract without the consent of her husband, 
being suh potestate viri: vir et uxor sunt quasi unica per- 
sona, quia caro una, sanguis unus (q). She was incapable 
of binding herself by any contract ; it was altogether void, 
and no action would lie against her husband or herself for 
the breach of it (r). An exception to this was where her 
husband was civiliter mortuus, as a convict under sentence 
of transportation (s). Also by the custom of London a 
feme covert might be a sole trader, and as such sue and be 
sued in the City Courts (t). 

By statute, that is, under the Act in 1857 which con- 
stituted the Court for Divorce and Matrimonial Causes (u), 
a wife deserted by her husband was enabled to obtain an 
order to protect her earnings and property, acquired since 
the commencement of the desertion, from her husband and 
all creditors and persons claiming under him, as if she were 
a feme sole, and during such desertion the wife is to be 
deemed in the like position with regard to property and 



(o) Drew v. Nunn, L. E. 4 Q. B. D. (r) Per Pollock, C.B., in Liverpool 

661. Adelphi Loan Ass. v. Fairhurst, 9 Ex. 

(p) Matthews v. Baxter, L. R. 8 Ex. 429. 

132. (s) Ex parte Franks, 7 Bing. 762. 

(q) Co. Litt. 112 a; eel by Thomas, (t) Beard v. TFebb, 2 B. & P. 93. 

vol. i. 129, 130. (u) 20 & 21 Vict. c. 85. 
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contracts, and suing and being sued, as if she had obtained Chap. II. 
a decree of judicial separation (x), that is to say : — 

S. 25. " In every case of a judicial separation the wife 
shall, from the date of the sentence, and whilst the separation 
shall continue, be considered as a feme sole with respect to 
property of every description which she may acquire or which 
may come to or devolve upon her ; and such property may 
be disposed of by her in all respects as a feme sole, and on 
her decease the same shall, in, case she shall die intestate, go 
as the same would have gone if her husband had been then 
dead ; provided, that if any such wife should again cohabit 
with her husband, all such property as she may be entitled 
to when such cohabitation shall take place shall be held to 
her separate use, subject, however, to any agreement in 
writing made between herself and her husband whilst 
separate. 

S. 26. " In every case of a judicial separation the wife 
shall, whilst so separated, be considered as a feme sole for 
the purposes of contract and wrongs and injuries, and suing 
and being sued in any civil proceeding, and her husband 
shall not be liable in respect of any engagement or contract 
she may have entered into, or for any wrongful act or 
omission by her, or for any costs she may incur as plaintiff 
or defendant ; provided, that where upon any such judicial 
separation alimonjr has been decreed or ordered to be paid 
to the wife, and the same shall not be duly paid by the 
husband, he shall be liable for necessaries supplied for her 
use ; provided also, that nothing shall prevent the wife from 
joining, at any time during such separation, in the exercise 
of any joint power given to herself and her husband." 

In the earlier of the above sections reference is made to 
property of the married woman " held to her separate use," 
that is to say, property which in equity was treated as her 



(x) 20 & 21 Vict. c. 85, s. 21. See with married women, who have oh- 
also 21 & 22 Vict. c. 108, ss. 8 — 10, tained a protecting order or a decree 
for the protection of persons dealing for judicial separation. 
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Chap. II. separate estate independently of her husband and free from 
his control, debts, or engagements {y). In equity such 
estate, not restrained against anticipation or alienation {z), 
as a married woman had at the time of contracting the 
engagement could be made liable to her general engage- 
ments made in reference to and on the faith or credit of 
that estate (a). By the Married Women's Property Act, 
1882 {h), the equitable doctrine has been adopted and 
extended and made part of the law of the land : it was 
thereby enacted generally, with regard to her power of 
acquiring and disposing of property : — • 

S. 1 (1). "A married woman Shall, in accordance with 
the provisions of this Act, be capable of acquiring, holding, 
or disposing by will or otherwise, of any real or personal 
property as her separate property, in the same manner as if 
she were a feme sole, without the intervention of any 
trustee." 

Then with regard to her contracts it was enacted : — 

S. 1 (2). " A married woman shall be capable of entering 
into and rendering herself liable in respect of and to the 
extent of her separate property on any contract, and of 
suing and being sued, either in contract or in tort, or other- 
wise, in all respects as if she were a feme sole, and her 
husband need not be joined with her as plaintiff or defendant, 
or be made a party to any action or other legal proceeding 
brought by or taken against her ; and any damages or costs 
recovered by her in any such action or proceeding shall be 
her separate property ; and any damages or costs recovered 
against her in any such action or proceeding shall be payable 
out of her separate property and not otherwise (c). 



{y) See explanation of the doctrine Ch. 298 ; Pilce v. Fitzgibbon, L. E. 17 

in M. L. E. P. 119 et seq. Cli. D. 454. 

(z) See In re Currey, L. E. 32 Ch. (6) 45 & 46 Vict. o. 75. 

D. 361. (c) As to form of judgment, see Bttr- 

(o) Johnson v. Gallaglier, 30 L. J. sill v. Tanner, L. E. 13 Q, B. D. 691. 
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S. 1 (3). " Every contract entered into by a married Chap. II. 
woman shall be deemed to be a contract entered into by her 
with respect to and to bind her separate property, unless the 
contrary be shown. 

S. 1 (4). " Every contract entered into by a married 
woman with respect to and to bind her separate property 
shall bind not only the separate property which she is 
possessed of or entitled to at the date of the contract, but 
also all separate property which she may thereafter acquire." 



And as a consequence it was enacted : — 

S. 1 (5). "Every married woman cai-rying on a trade 
separately from her husband shall, in respect of her separate 
property, be subject to the bankruptcy laws in the same way 
as if she were a feme sole " (d). 



It will be observed that every contract will be deemed 
to be with respect to the married woman's separate pro- 
perty, unless the contrary be shown ; and also that her 
engagements can be enforced against separate estate to 
which she has become entitled subsequently to such en- 
gagements (e). But the Act does not interfere with any 
restriction against anticipation attached to the assignment 
of any property or income preventing her dealing with it (/), 
unless created by the woman herself (^); for instance, the 
income of property held by trustees for her separate use 
without power of anticipation paid to her since judgment, 



(d) See Ex parte Oilchrist, In re (/) Even property held in trust for 
Armstrong, L. R. 17 Q. B. D. 521. her separate use absolutely, but with- 
' Separate property ' does not include out power of anticipation : In re Grey's 
a general power of appointment by Settlements, Acaron v. Greenwood, W. N. 
deed or wiU. (1887) 62. 

(e) But see In re Sliakespeare, L. R. {g) 45 & 46 Vict. c. 75, s. 19, post, 
30 Ch. D. 169. p. 48. See M. L. R. P. 123. 
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^^^P- ^I- cannot be taken in satisfaction by the creditor (A), it is not 
' means ' out of wliich the judgment could be satisfied. 

It is further enacted that every woman married after 
1882 shall be entitled to have, hold, and dispose of, as her 
separate property all property which shall belong to her at 
marriage, or shall be acquired by or devolve upon her after 
marriage («'); and every woman married before 1st January, 
1883, shall be entitled to have, hold, and dispose of as her 
separate property all property her title to which shall 
accrue after 1882 (k). 

But, in the case of a woman married before 1883 the 
effect of the last provision will not be to make property 
falling into possession after 1882 her separate property, if 
she became entitled to it subject to a life estate before 
1883 ; in such case her title would have previously 
accrued (/). Nor will it require a will made before the 
Act came into operation to be construed otherwise than as 
such will would have been construed if the Act had not 
passed {m). So that under a gift by Avill, dated in 1880, 
to C. and J. and E. his wife, by a testatrix who died 
in 1883, the three legatees were entitled as joint tenants, 
C. to one moiety and J. and E. (taking by ' entireties') to 
another moiety ; the effect of the Act was only to give the 
one moiety between J. and E., J. taking in his own right 
and E. to her separate use (n). 

The old doctrine was that by marriage the husband and 
wife became one person in law, " so that the very being 
and existence of the woman is suspended during the 

(h) Draycott v. Harrison, L. R. 17 (m) In re March, Mander v. Harris, 

Q. B. D. 147. L. R. 27 Ch. D. 166. 

(t) 45 & 46 Vict. c. 75, s. 2. (n) Ih. Bed qu. : what would have 

(k) S. 5. been the effect if the wiH had been 

(0 Eeid V. Eeid, L. E, 31 Ch. D. made after 1882 ? See S. C, 24' Ch. 

402. D. 222 ; and M. L. R. P. 245. 
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coverture, or entirely merged and incorporated in that of the Chap. IT. 
husband " (0) ; and, therefore, whatever personal property 
belonged to the wife before marriage was by marriage 
absolutely vested in the husband (p) ; and if she were in- 
debted before marriage, he was bound afterwards to pay 
the debt, having adopted her and her circumstances to- 
gether. The change effected by the above provisions of 
the Married Women's Property Act, ] 882, necessarily led 
to further provisions limiting the husband's liability in 
respect of debts or liabilities contracted by his wife before 
marriage, and transferring the liability to her own property. 
Accordingly it was enacted that, to the extent of her 
separate property, a woman shall after marriage continue 
liable for all debts contracted, and all contracts entered into 
or wrong committed by her before marriage, and may be 
sued for the same : as regards a woman married before 
1883 her liability will extend only to property made her 
separate property by the Act {q). On the other hand, the 
husband is not to be liable for such ante-nuptial debts, con- 
tracts, or wrongs of his wife further than to the extent of 
property belonging to his wife, which he shall have 
acquired, or become entitled to, from or through his wife, 
after deducting any payments made by him, and any sums 
for which judgment may have been bona fide recovered 
against him in any proceeding at law in respect of any 
ante-nuptial liabilities (r) ; but this is not to affect the 
liability or otherwise of a husband married before 1883. 

The Act declares that every woman, whenever married, 
shall have in her own name against all persons whomso- 



(0) 2 Bl. 433 ; and see 1 Bl. 442. to suing husband and wife jointly, 

(p) See post, cli. xiv., iii. and consec[uence3 of so doing, sea 

(g) 45 & 46 Vict. c. 75, s. 13. s. 15. 
(V) 45 & 46 Vict. c. 75, s. 14. Aa 
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Chap. II. ever, including her husband, the same remedies for the 
protection and security of her separate property as if it 
belonged to her as a feme sole (s) ; and provision is made 
for the adjudication in a summary way of questions between 
husband and wife as to her property {u). Before the 
Act a wife might sue her husband in equity in respect of 
her separate propertj', and so might a husband sue his 
wife {x) ; he might obtain a decree against her for breach 
of any contract whereby she had intended to bind her 
separate estate, and this right the Act has not taken away. 
Therefore a husband can sue his wife to charge her separate 
estate for money lent by him or paid at her request after 
marriage, whether the request was made before or after 
marriage {y) ; but he could not before the Act, nor can he 
since, maintain an action for money so lent or paid before 
marriage {z). 

Settlements made or to be made, before or after marriage, 
respecting the property of any married woman are pro-*' 
tected from the operation of the Act ; and similarly it is 
not to interfere with any restriction against anticipation 
attached, or to be attached, to the enjoyment of any pro- 
perty or income by her under any settlement, will, or other 
instrument (a). But it is provided that no such restriction 
contained in a settlement to be made by herself shall have 
any validity against debts contracted by her before mar- 
riage, and that no settlement shall have greater force or 



(s) 45 & 46 Vict. c. 75, 8. 12. (z) Butler v. ButUr, L. R. 14 

(m) Ih. s. 17. Q. B. D. 831. 

(x) 1 Daniell's Ch. Pr. 138, 139, (a) 45 & 46 Vict. c. 75, s. 19. See 

186. In re Currey, Gibson v. JFay, L. R. 32 

(y) Butler v. Butler, L. E. 16 Q. B. Ch. D. 361 ; In re Bown, O'Halloran 

D. 374. See In re Hcuitings, Hallett v. King, 27 Ch. D. 411; and In re 

V. Hastings, W. N. (1887), 69. Vardon's Trusts, 31 Ch. D. 275. 



OOEPOBBAL THmGS— OHOSES IN POSSESSION. 49 

validity against her creditors than a like settlement made Chap. II. 
by a man would have against his creditors (h). 

Now, under the Conveyancing and Law of Property Act, 
1881, notwithstanding that a married woman is restrained 
from anticipation, the Court may, where it appears to be 
for her benefit, by judgment or order, with her consent, 
bind her interest in any property (c). 

Also under the same Act, a married woman, whether an 
infant or not, is empowered as if she were unmarried and of 
full age, by deed to appoint an attorney to execute any 
deed or do any other act which she might herself execute 
or do (d). 

In consequence of the provisions previously referred to 
of the above Act, it is manifest that a covenant in a mar- 
riage settlement to settle property which may be afterwards 
acquired by the wife should now be entered into by the wife 
alone; for the husband taking no marital interest in her 
property cannot bind it by his covenant. Under such a 
covenant will be bound property, which, but for the above 
provision in favour of settlements, would under the Act 
have become the woman's separate property (e). A settle- 
ment of a woman's property is still in most cases desirable, 
for a protection to her as well against herself as her 
husband, and for the benefit of her children. 

The old rule was that corporations could contract only OorporatioDs. 
under_ seal ; an exception was gradually introduced in the 
case of trading corporations in respect of contracts in con- 
nection with their business. The old rule, and the esta- 



(b) 45 & 46 Vict. c. 75, s. 19. See (d) S. 40. See M. L. R P. 328. 
post, ck xii., I. («) In re Whitaker, 

(c) 44 & 45 Vict. c. 41, s. 39. See Whitaker, L. R. 34 Ch. D. 227. 
M. L. K. P. 125. 
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Chap. II. blishing of such exception, was thus stated by Bovill, 
C.J.(/):- 

" Originally all contracts by corporations were required to be 
under seal. From time to time certain exceptions were intro- 
duced, but these for a long time had reference only to matters of 
trifling importance and frequent occurrence, such as the hiring of 
servants and the like. But, in progress of time, as new descrip- 
tions of corporations came into existence,- the Courts came to 
consider whether these exceptions ought not to be extended in 
the case of corporations created for trading and other purposes. 
At first, there was considerable conflict ; and it is impossible 
to reconcile all the decisions on the subject. But it seems to 
me that the exceptions created by the recent cases are now too 
firmly established to be questioned by the earlier decisions, 
which, if inconsistent with them, must I think be held not 
to be law. These exceptions apply to all contracts by trading 
corporations entered into for the purposes of which they are 
incorporated. A company can only carry on business by agents, 
managers, and others ; and if the contracts made by these persons 
are contracts which relate to objects and purposes of the companj', 
and are not inconsistent with the rules and regulations which 
govern their acts, they are valid and binding upon the company, 
though not under seal. It has been urged that the exceptions to 
the general rule are still limited to matters of frequent occurrence 
and small importance. The authorities, however, do not sustain 
that argument. It can never be that one rule is to obtain in the 
case of a contract for £50 or £100, and another in the case of a 

contract for £50,000 or £100,000. 

******* 

" In most cases, a trading company must carry on its business 
by means of agents ; and in those cases there is an implied 
authority in the agents to make contracts on behalf of the com- 
pany in the ordinary course of business. The business of a 
trading corporation could not otherwise be carried on." 



(/) South of Ireland Oolliery Co. v. L.J., in Hunt v. Wimlledon Local 
Waddle, L. E. 3 C. P. 469 ; affirmed Board, 4 C. P. D. 59. 
4 0. P. 617. And see per Cotton, 
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The directors, or a committee of them, may enter into Chap. II. 
contracts on behalf of companies incorporated under the 
Companies Clauses Act, 1845 (g), and where, if made 
between private persons, the contract would have to be in 
writing, the contract may be signed by such committee, or 
any two of them, or any two of the directors ; and similarly, 
in respect of contracts on behalf of any company under the 
Companies Act, 1862 (h), it is enacted by the Companies 
Act, 1867 (z), that :— 

S. 37 (2). " Any contract which if made between private 
persons would be by law required to be in writing, and signed 
by the parties to be charged therewith, may be made on 
behalf of the company in writing signed by any person acting 
under the express or implied authority of the company, and 
such contract may in the same manner be varied or dis- 
charged (fe), and 

S. 37 (3). " Any contract, which if made between private 
persons, would by law be valid, although made by parol 
only, and not reduced into writing, may be made by parol on 
behalf of the company by any person acting under the 
express or implied authority of the company, and such con- 
tract may in the same way be varied or discharged." 

On the other hand, under the Public Health Act, 
1875 (Z), it is required that, with respect to contracts made 
by an urban authority, every contract, whereof the value or 
amount exceeds £50, shall be in writing, and sealed with 
the common seal of such authority. As to the extent and 
scope of this enactment, Bramwell, J., said(TO) : — 

" I think that s. 174 is applicable to cases other than those 



(£?) 8 & 9 Vict. c. 16, s. 97. (0 38 & 39 Vict. c. 55, s. 174. 

(h) 25 & 26 Vict. c. 89. (m) Hunt v. JVimbledon Local Board, 

(i) 30 & 31 Vict. c. 131, s. 37. L. E. 4 C. P. D. 51. And see Phelps 

(Jc) Jones v. Victoria Graving Dock v. Upton Snodsbury Highway Board, 
Co., L. K. 2 Q. B. D. 314. W. N. (1885), 92. 

E 2 
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Chap. II. alluded to in it, and that it is not limited to them. The section 
is general, and refers to every class of contract, and there is no 
reason for limiting it. In the next place, I think the section is 
not merely directory but obligatory. It is not prohibitory so as to 
constitute the making of a contract, otherwise than in writing 
and under seal, an offence, but it is a mandatory direction that 
contracts shall be made in a particular way, that is to say, in 
writing and under seal. The enactment relates to a contract 
which is the act of both parties, and is applicable not to one of 
them alone, but to both of them. I do not mean to say that the 
section makes anything particularly necessary upon the part of 
the contractee, but it requires that the evidence of the obligation 
of the two parties must be ia writing and sealed with their 
seals." 

Contracts A Contract may, of course, be entered into with more 

more jointly, persons than one. The effect of such in certain instru- 
ments, executed since 1881, in the absence of expression 
of contrary intention, is thus declared by the Convey- 
ancing and Law of Property Act, 1881 (n) : — 

S. 60 (1). " A covenant and a contract under seal (o), and 
a bond or obligation under seal (p), made with two or more 
jointly, to pay money or to make a conveyance or to do any 
other act, to them or for their benefit, shall be deemed to 
include, and shall, by virtue of this Act, imply an obligation 
to do the act to, or for the benefit of, the survivor or sur- 
vivors of them, and to, or for the benefit of, any other person 
to whom the right to sue on the covenant, contract, bond, 
or obligation devolves." 



(to) 44 & 45 Vict. c. 41, s. 60. See B., in Cheat Northern Rail. Co. v. 

M. L. R. P. 160. Harrison, 12 C. B. 609. See Broom's 

(o) No particular form of words is Philosophy of Law, by Flood 117 et 

necessary to form a covenant ; but seg. 

wherever the Court can collect from (p) See M. L. R. P. 115 ; and 

the instrument an engagement on the Broom's Philosophy of Law, by Flood 

one side to do or not to do something, 113. 
it amounts to a covenant : per Parke, 



COEPOEEAL THINaS— CHOSBS IN POSSESSION. 53 

The contract itself must not be illegal, it must not con- Chap. II. 
travene ' the policy of the law ' (q), whether expressed by iii. niegai 
statute or otherwise. Thus Mr. Benjamin says (r) : — 

" The contract of sale, like all other contracts, is void when 
entered into for an illegal consideration or for purposes violative 
of good morals or prohibited by the lawgiver. The thing sold 
may be such as in its nature cannot form the subject of a valid 
contract of sale, as an obscene book or an indecent picture, which 
are deemed by the common law to be evil and noxious things. 
The article sold may be in its nature an innocent and proper 
subject of commercial dealings, as a drug, but may be knowingly 
sold for the purpose prohibited by law, of adulterating food or 
drink. Or the sale may be prohibited by statute for revenue 
purposes, or other motive of public policy. In all these cases 
the law permits neither party to maintain an action on such a 
sale." 

Under an unlawful agreement, however, where money 
has been paid, or goods delivered, but there has been no 
further performance of it, the party paying the money or 
delivering the goods may repudiate the transaction, and 
recover back his money or goods (s). In other words, if 
money is paid or goods delivered for an illegal purpose, the 
person who has so paid the money or delivered the goods 
may recover them back before the illegal purpose is carried 
out ; but if he waits until the illegal purpose is carried out, 
or if he seeks to enforce the illegal transaction, in neither 
case can he maintain an action ; the law will not allow 
that to be done (t). 

Any person who contributes to the performance of an 
illegal act by supplying a thing with the knowledge that it 



(2) See M. L. E. P. 92. (t) lb. 300, per Mellisli, L.J. And 

(r) Benjamin on Sale, 496. see Wilson v. Strugnell, L. R. 7 Q. B. 

(s) Taylor v. Bowers, L. R. 1 Q. B. D. 551, per Stephen, J. 
D. 296, per Cockbum, C.J. 
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Chap. II. is going to be used for that purpose, cannot recover the 
price of the thing so supplied (u). Said Pollock, C.B. (x) : — 

" If, to create that incapacity, it was ever considered necessary 
that the price should be bargained or expected to be paid out of 
the fruits of the illegal act (which I do not stop to examine), 
that proposition has been overruled by the cases I have referred 
to, and has now ceased to be law. Nor can any distinction be 
made between an illegal and an immoral purpose ; the rule which 
is applicable to the matter is, ex turpi causa non oritur actio, and 
whether it is an immoral or an illegal purpose in which the 
plaintiff has participated, it comes equally within the terms of 
that maxim, and the effect is the same ; no cause of action can 
arise out of either the one or the other." 



A contract cannot be enforced where the consideration 
is illegal, whether in whole or in part ; if either part of the 
consideration be illegal, the whole falls to the ground {y). 
But it is otherwise where the contract can be separated 
into distinct parts, and the consideration as to part only is 
illegal. As expressed by Willes, J. (z) : — 

" The general rule is that, where you cannot sever the illegal 
from the legal part of a covenant, the contract is altogether void; 
but, where you can sever them, whether the illegality be created 
by statute or by the common law, you may reject the bad part 
and retain the good." 

Contracts of sale to an alien enenay, smuggling contracts, 
contracts in fraud of creditors, contracts of sale by the 



(m) Pearce v. Brooks, L. E. 1 Ex. Wolverhampton Banking Co., In re 

217, per PoUock, C.B. Campbell, 14 Q. B. D. 32. 

{x) lb. (a) Pickering v. Ilfracomhe Rail. Co., 

(y) Waite v. Jones, 1 Bing. N. 0. L. R. 3 0. P. 250. And see Odessa 

662, per Tindal, C.J. And see Har- Tramways Co. v. MenM, L. R. 8 Ch. 

rington v. Victoria Craving Dock Co., D. 235 ; and notes to Collins v. Blan- 

L. R. 3 Q. B. D. 549 ; and Ex parte tern, 1 Sm, L. Ca. 387. 
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terms of which the vendor is restrained generally in the Chap. II. 
carrying on of his trade (a), are all void as against public 
policy. Upon this doctrine Jessel, M.R., said (5) : — 

" It must not be forgotten that you are not to extend arbitrarily 
those rules which say that a given contract is void as being 
against public policy, because if there is one thing which more 
than another public policy requires it is that men of full age and 
competent understanding shall have the utmost liberty of con- 
tracting, and that their contracts, when entered into freely and 
voluntarily, shall be held sacred and shall be enforced by courts 
of justice. Therefore, you have this paramount public policy to 
consider, that you are not lightly to interfere with this freedom 
of contract. Now, there is no doubt public policy may say that 
a contract to commit a crime, or a contract to give a reward to 
another to commit a crime, is necessarily void. The decisions 
have gone further, and contracts to commit an immoral offence, 
or to give money or reward to another to commit an immoral 
offence, or to induce another to do something against the general 
rules of morality, though far more indefinite than the previous 
class, have always been held to be void. I should be sorry to 
extend the doctrine much further. I do not say there are no 
other cases to which it does apply : but I should be sorry to 
extend it much further." 



Contracts not expressly forbidden by Act of Parliament 
may be so impliedly ; thus, everything in respect of which 
a penalty is imposed by statute, must be taken to be a 
thing forbidden, and absolutely void to all intents and 
purposes whatsoever (c). But, says Mr. Benjamin (d) : — 



(a) See as to tHa, Benjamin on (c) See In re Gorh & Youghal Bail. 

Sale, 510 et seq. Go., L. R. 4 Oh. Ap. 758, per Lord 

(6) Printing, cfcc, Co. v. Sampson, Hatherley, L.C. 

L. R. 19 Eq. 465. See also Besant v. (d) Benjamin on Sale, 521 ; see 

Wood, L. R. 12 Oil. D. 620, quoted Examination of Cases, 521—526. 
M. L. R. P. 93. 
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Chap. II. " The question frequently arises whether, on the true construc- 
tion of a statute, the contract under consideration has really been 
prohibited, and in determining this point much weight has been 
attributed to a distinction held to exist between two classes of 
statutes, those passed merely for revenue purposes, and those 
which have in contemplation, whoUy or in part, the protection of 
the public, or the promotion of some object of public policy." 



Contracts 
by way of 
gaming. 



Statutes have been passed from time to time in restraint 
of unlawftil gaming : all previous ones were repealed by the 
Act of 1845, by w^hich now contracts by way of gaming or 
wagering are made void. It is enacted (e) : — 

S. 18. " That all contracts or agreements, whether by 
parole or in writing, by way of gaming or wagering, shall be 
nuU and void ; and that no suit shall be brought or main- 
tained in any court of law or equity for recovering any sum 
of money or valuable thing alleged to be won upon any wager, 
or which shall have been deposited in the hands of any 
person to abide the event on which any wager shall have been 
made. Provided always, that this enactment shall not be 
deemed to apply to any subscription or contribution or 
agreement to subscribe or contribute for or toward any 
plate, prize, or sum of money to be awarded to the winner 
or winners of any lawful game, sport, pastime or exercise." 

Thus, where the plaintiff and defendant agreed to ride a 
race, each on his own horse, the winner to become possessor 
of both 'horses, and the race was run and won by the de- 
fendant, who took possession of the horse which had been 
ridden by the plaintiff; it was held that no property in the 
horse passed to the defendant, and the plaintiff was entitled 
to recover its value. Said Martin, B. (/) : — 



(e) 8 & 9 Vict. c. 109, s. 18. 

(/) Goomhs V. Dibble, L. E. 1 Ex. 250. 
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" This is a contract, and I think a wager, in the ordinary sense Chap. II. 
of the word, that one horse should beat the other, to which was 
added a condition that the winner should have both horses. The 
section proceeds to enact that no suit shall be brought m any 
court of law or equity, to recover any sum of money, or ' valuable 
thing ' alleged to be won in any wager, or which shall have been 
deposited in the hands of any person, to abide the event on which 
any wager shall have been made. Now, a horse is ' a valuable 
thing,' and if it, or the sum of £14: had been in the hands of a 
stakeholder, I do not think it could have been recovered. Then 
comes the proviso, that the enactment is not to apply ' to any 
subscription or contribution or agreement to subscribe or con- 
tribute for or toward any plate, prize, or sum of money,' to be 
awarded to the winner of any lawful game. I think there was no 
subscription or contribution here. The horse of the loser was 
to become the property of the winner, and that was a void 
contract." 

The statute, however, only affects the contract which 
makes the bet or wager ; therefore a person employed by 
another upon commission to make bets for him cannot 
refuse to hand over the winnings received, although the 
bets themselves were void under the statute. Said 
Bowen, L.J. (g) : — 

" The original contract of betting is not an illegal one, but 
only one which is void. If the person who has betted pays his 
bet, he does nothing wrong ; he only waives a benefit which the 
statute has given to him, and confers a good title to the money 
on the person to whom he pays it. Therefore when the bet is 
paid the transaction is completed, and when it is paid to an agent 
it cannot be contended that it is not a good payment for his prin- 
cipal. If not, how monstrous it would be that the agent who has 
received money which belongs to his principal, and which he 
received for his principal, and only on that account should be 



(g) Bridger v. Savage, L. R. 15 Q, 4 Q. B. D. 685, as to time bargains on 
B. D. 367. See Thacker v. Ha/rdy, the Stock Exchange. 
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Chap. II. allowed to say that the payment was bad and void. The truth is 
that the contract under which he received the money for his 
principal is not affected by the collateral contract, under which 
the money was paid to him." 



Tippling Further instances of contracts prohibited by statute are 

afforded by the so-called Tippling Acts. Thus, as to 
spirituous liquors, it was enacted by 24 Geo. II. c. 40, 
that : — 

S. 12. " From and after the 1st day of July, 1751, no 
person or persons whatsoever shall be entitled unto or main- 
tain any cause, action, or suit for, or recover, either in law 
or equity, any sum or sums of money, debt, or demands 
whatsoever, for or on account of any spirituous liquors, 
unless such debt shall have really been and bond fide con- 
tracted at one time, to the amount of twenty shillings or 
upwards, nor shall any particular article or item in any 
account or demand for distilled spirituous liquors be allowed 
or maintained, where the liquors delivered at one time, and 
mentioned in such article or item, shall not amount to the 
full value of twenty shillings at the least, and that without 
fraud or covin, and where no part of the liquors so sold or 
delivered shall have been returned or agreed to be returned 
directly or indirectly ; and in case any retailer of spirituous 
liquors, with or without a licence, shall take or receive any 
pawn or pledge from any person or persons whatsoever by 
way of security for the , payment of any sum or sums of 
money owing by such person or persons for such spirituous 
liquors or strong waters, every such person or persons offend- 
ing herein shall forfeit and lose the sum of forty shillings 
for each and every pawn or pledge so taken in or received 
by him or them, to be levied and recovered by warrant 
under the hand and seal of one justice of the peace where 
the offence is committed ; and that one moiety thereof shall 
be to the use of the poor of the parish where such offence is 
committed, and the other moiety to the informer or in- 
formers ; and the person or persons to whom any such pawn 
or pledge doth or shall belong shall have the same remedy 
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for recovering such pawn, or the value thereof, as if it had Chap. II. 
never been pledged." 

This, however, was partially repealed in 1862 by 25 & 26 
Vict. c. 38, namely, " so far only as relates to spirituous 
liquors sold to be consumed elsewhere than on the premises 
where sold, and delivered at the residence of the purchaser 
thereof, in quantities not less at any one time than a 
reputed quart." 

And as to beer, cider, &c., it was enacted by the County 
Courts Act, 1867 {h) :— 

S. 4. " No action shall henceforth be brought or be main- 
tainable in any court to recover any debt or sum of money 
alleged to be due in respect of the sale of any ale, porter, 
beer, cider, or perry which after the commencement of this 
Act was consumed on the premises where sold or supplied, 
or in respect of any money or goods lent or supplied, or of 
any security given for, in, or towards the obtaining of any 
such ale, porter, beer, cider, or perry." 

Also " for the better observation of the Lord's Day, com- Sales on 
monly called Sunday," it was enacted by 29 Charles II. ™ ^^' 
c. 7, that : — 

S. 1. " Noe tradesman, artificer, workeman, labourer, or 
other person whatsoever shall doe or exercise any worldly 
labour, business or worke of their ordinary callings upon 
the Lord's Day or any part thereof (workes of necessity and 
charity onely excepted), and that every person being of the 
age of fourteen e yeares or upwards offending in the pre- 
mises shall for every such offence forfeit the summe of five 
shillings, and that noe person or persons whatsoever shall 
publickly cry, shew forth or expose to sale any wares, mer- 
chandizes, fruit, herbs, goods or chattells whatsoever upon 

Qh) 30 & 31 Vict. 0. 142. 
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Chap. II. the Lord's Day or any part thereof upon paine that every 

person soe offending shall forfeit the same goods soe cryed 
or shewed forth or exposed to sale." 

Every species of labour, business, or work, whether 
public or private, in the ordinary calling of a tradesman, 
artificer, workman, labourer, or other person, is within the 
prohibition of the statute ; therefore an action by a horse- 
dealer upon the warranty of a horse, where the warranty 
was given and the horse sold to him on a Sunday, was held 
not maintainable (z). 



(i) Fennell v. Bidler, 5 B. & C. 406. Act, 1871 (34 & 35 Vict. c. 87), con- 
And see Smth v. Sparrow, 4 Bing. 84. tinued until 31st Dec. 1887, by 50 
See Sunday Observance Prosecution Vict. c. 5. 
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CHAPTER III. Chap. III. 

CHOSES IN POSSESSION {continued). 
The entire property in chattels may be transferred sub- i- Mortgage- 

. , „ , . „ biUsofsale. 

ject to a ri^ht of redempti on on payment of a sum of money 
at a stipulated time, that is, by way of mortgage ; at comm on 
law no deed or w riting is requisite for.suchJxansfea' (a). An 
assignment by deed, whether absolute or conditional, is 
called a bill of_sale. The property in the goods passing by 
deed without delivery, the vendor or mortgagor by remain- 
ing in possession was able to gain credit, and so to defraud 
his creditors. To prevent frauds upon creditors by secret 
bills of sale the Bills of Sale Act, 1854 (5), was passed : its 
object was fully stated in the preamble thus : — > 

" Whereas frauds are frequently committed upon creditors by 
secret bills of sale of personal chattels, whereby persons are 
enabled to keep up the appearance of being in good circumstances 
and possessed of property, and the grantees or holders of such 
bills of sale have the power of taking possession of the property 
of such persons to the exclusion of the rest of their creditors, 
for remedy whereof be it therefore enacted, &c." 

This enactment was repealed in 1878, and another Act Bills of Saie 
was passed to consolidate and amend the law relating to 1882! ' 
bills of sale, which in its turn was amended in 1882 ; so ' 
that the law now in force is contained in the Bills of S ale 
Acts, 1878 and 1882 (c), except as regards bills of sale 



(a) Bemes v. Gapper, 5 Bing. N. C. 29 & 30 Vict. c. 96. 
136 ; Fhry v. Bmmy, 7 Ex. 581. (c) 41 & 42 Vict. o. 31, and 45 & 46 

(5) 17 & 18 Vict. c. 36, amended by Vict. c. 43. 
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Chap. Ill, executed before the 1st of Janu ary, 1879 {d). These Acts 
relate only to ' personal chattels,' which are defined by the 
principal Act to mean : — 

" Good s, furnit ure, and other articl es capable oi_ complete 
tr ansfer by delivery, and (when separately assigned or charged) 
fixtures and growin g crops, but shaU not include chattel interests 
in re al estate, nor fixtures (except trade machinen^ as herein- 
after defined), when assigned together with a freehold or lease- 
hold interest in any land or building to which they are affixed, 
TTor^grQwing-Crgps when assigned together with any interest in the 
land on which they grow, nor sharesor interests jn^the stoc k, 
funds, or securities of any government, or in the cajjital or 
property of incorporated or joint stock companifis, nor choses in 
action, nor any stock or produce upon any farm or lands which 
by virtue of any covenant or agreement or of the custom of the 
country ought not to be removed from any farm where the same 
are at the time of making or giving of such bill of sale " (/). 



By the same Act it is provided that ' trade machinery ' 
shall be deemed personal chattels {g), and it is defined to 
mean : — 

" The machinery used in or attached to any faetgry_or_w^ork- 
shop; 

" 1st. Exclusive of the fixed motive-powers, such as the water- 
wheels and steam engines, and the steam boilers, 
donkey engines, and other fixed appurtenances of the 
said motive powers ; and 

"2nd, Exclusive of the fixed, power machinery, such as the 
shafts , wheel s, drums, and their fixed appurtenances, 
which_ transmit the acti on of the motive-powers to the 
other machinery, fixed and loose ; and 

" 3rd. Exclusive of the pipes f or steam, gas, and water, in the 
factory or workshop. 



(d) 41 & 42 Vict. c. 31, ss. 1, 23. (/) S. 4. {g) S. 5. 
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" The machinery or eiFects excluded by this section from Chap. Ill 
the definition of trade machiner y shall not b e deemed to 
be per sonal chattels within the meaning of this Act." 

' Factory or workshop ' is at the same time defined to 
mean (A) : — 

"Any premises on which any_maimal_labojn'_is_exercised„by 
way of trad e, or for purpose s— of gain, in or incidental to the 
following purposes or any of them ; that is to say, — 

" (a.) In or incidental to the maldng^j^yjirticle or part of an 

article ; or 
" (b.) In or incidental to the altering, repairing^ ornament ing. 

fini^Mng^fjjay_ajtiele ; or 
" (c.) In or incidental to the adapting fo r sale any ^ticle." 

The following documents are excluded from both Acts (*), 
namely : — 

" Assignments for the benefit of the, credi tors of the person 
making or giving the same, marriage^ettlements (k), transfers or 
assignments of any ship or vess el or any share thereof, transfers 
of goods in the ordinary course of business of any trade or calling, 
bills of sale of goods in foreign, parts or at sea, biUs of lading, 
India w arrant s, warehouse keep ers' certificates, warrants or orders 
for the delivery of goods, or any other documents used in the 
ordinary course of business as proof of the possession or control 
of goods, or authoring or purporting to authorise either by 
indorsement or by delivery, the pogsessor jof such document to 
transfer or receive goods thereby represented." 

But the expression ' bill of sale ' includes (l) : — 

" Assignment s, t ransfer s, decla.rationa of trust witbmit tTgrnsfer, 
inventories of goods with receipt thereto attached, or receipts for 



(h) 41 & 42 Vict. c. 31, s. 5. gistered : Ashton v. BlacJcshaw, L, R. 9 

(i) S. 4; 45 & 46 Vict. o. 43, s. 3. Eq. 510. 

(jfc) But a post-inipti al settlement or (J.) 41 & 42 Vict. c. 31, s. 4. 
agreement for settlement must be re- 
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Chap. Ill, purchase monies of goods, and other assu rances of personal 
chattels, and also p owers of attorney, authorities, or licenses to 
take possession of personal chattels as security for any debt, and 
also any agreemen t, whether intended or not to be followed by the 
execution of any other instrument, by which a right in equity to 
any personal chattels, or to any charge or security thereon, shall 
be conferred." 

' Bill of sale ' then includes a document giving licence to 
take immediate possession of goods as a security for a 
debt (to) ; but not, when goods are delivered as a security 
^^ * pledgee, a document signed by the pledgor recording 
the transaction and regulating the pledgee's right of sale (n) ; 
nor an agreement by a clause in an ordinary building con - 
tract, that all building and other materials brought by the 
builder upon the land shall become the property of the 
landlord (o) ; nor a parol agreement to give a bill of sale (p). 
It also includes a written contract for the purchase of a 
business containing a declaration that the vendors shall 
have a lien or charge on the effects for the unpaid purchase 
money (2'). 
Bills of Sale The Amendment Act of 1882 applies only to documents 

Art 1882 nriiniwtirijL .j.--=-^. - "' " 

-Its require- ^I^- ^J '^^J oLj§2SritzioOaym^tol money (r), which 

n^nts and must bc in accordauce with the form jn the Schedule 

annexed to the Act (s) ; and the consideration must not be 

under £30 (t). Such bill of sale (1) must be duly attested 



(m) Ex parte Parsons, In re Town- (r) 45 & 46 Vict. c. 43, s. 3. For 

send, L. K. 16 Q. B. D. 532. instance of oomprehensiveness of tliis 

(w) Ex parte Hubbard, In re Hwrd- section, see N. Central Wagon Go. v. 

wicke, L. B. 17 Q. B. D. 690. Manchester, Sheffield, and Lincolnshire 

(o) Beeves v. Ba/rlmo, L. R. 12 Q. B. Bail. Co., 32 Ch. D. 477. 

D. 436. (s) 45 & 46 Vict. c. 43, s. 9. 

(p) Ex parte Sauxmell, In re Hem- (t) S. 12. See Davis v. Usher, 

ingway, L. R. 23 CL D. 626. L. R. 12 Q. B. D. 490. 

(q) Cobwrny.Collins,W.'S.{18a'J),'i8. 
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by one or more credible witness or witnesses, not a party Ch ap. II I, 
or parties thereto (u) ; (2) it must be registered under the 
principal Act in the Supreme Court registry within seven 
days after execution, or if executed out of England within 
seven days after the time at which it would in ordinary 
course arrive in England if posted immediately after execu- 
tion (x), and, if the grantor resides or_the_goods are_outsi_de 
the London Bankruptcy District, the Registrar is to transmit 
within three clear days of registration an abstract for regis- 
tration to the Registrar of the County Court of the district 
or districts where the grantor resides and the goods are 
situate (?/) ; (3) it must truly set forth the consideration for 
which it was given (z) ; otherwise, if any of the above three 
conditions are not observed, it will be void (a). There must 
at the same time with registration be presented to, and filed 
with, the Registrar a copy of the bill of sa le and an affida vit 
of the time of such bill of sale having been made, and of its 
due execution and attestation, and a description of the resi- 
dence and occupation of the grantor and of every attesting 
witness (b). 

The registration must be renewed once at least every five 
years, or will become void (c) ; but re-registration is not 
necessary by reason only of transfer or assignment of the 
bill of sale (c/). Any judge of the High Court, on being 



(m) 4.3 & 46 Vict. c. 43, ss. 8, 10 ; D. 90 ; In re Heicer, Ex 'parte Kulien, 

and 41 & 42 Vict. c. 31, s. 10, §§ 2, 3. 21 Ch. D. 871. 

{x) 45 & 46 Vict. c. 43, s. 8 ; 41 & (c) 41 & 42 Vict. c. 31, s. 11. The 

42 Vict. c. 31, ss. 13, 21 ; R. S. C. statement of names, &c., in affidavit 

(1883), Ord. LXI. IT. 25 — 27; and as to on re-registration, must accord with 

local registration, R. S. C. (Dec. 1882). that in previous affidavit : see Ex 

(y) 45 & 46 Vict. c. 43, s. 11. yarte Webster, In re Morris, L. R. 22 

(z) lb. s. 8. See 2Mst, p. 74. Ch. D. 136. 

(a) 45 & 46 Vict. c. 43, s. 8. {d) 41 & 42 Vict. c. 31, s. 10. See 

(6) 41 & 42 Vict. c. 31, s. 10 (2). Ex j)arte Turquand, In re Parker, L. B,. 

See Blaiberg ^', Parlce, L. B. 10 Q. B. 14 Q. B. D, 636. 
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Chap. Ill , satisfied that the omission to register a bill of sale, or aa 
affidavit of renewal, within the prescribed time, or the 
omission or misstatement of the name, residence, or occupa- 
tion of any person, was accidental or due to inadvertence, 
may in his discretion order the same to be rectified by the 
insertion of the true name, residence, or occupation, or by 
extending the time for such registration on such terms and 
conditions as he thinks fit (e). 

To the bill of sale there must be a schedule containing 
an inve ntory of the chattels comprised in it (/) ; and in 
respect of any chattels not specifically described, or of 
which the grantor was not the true owner at the time of 
execution, it will be void, except as against the grantor {g), 
and except in respect of any of the following things (^), 
that is to say : — 

S. 6 (1.) "Any growing crops separately-assigned or charged, 
where such crops were actually growing at the time when the 
bill of sale was executed. 

(2.) " Any fixtures separately assigned or charged, and any 
plant, or trade machinery where such fixtures, plant, or trade 
machinery are used in, attached to, or brought upon any 
land, farm, factory, workshop, shop, house, warehouse, or 
other place in substitution for any of the like fixtures, plant, 
or trade machinery specifically described in the schedule to 
such bill of sale." 

The above exception must be read together with the 
antecedent provision in the principal Act (i), namely : — 



(e) 41 & 42 Vict. c. 31, s. 14 ; Qi) 45 & 46 Vict. c. 43, s. 6. 

In tlie matter of the Bills of Sale Act, (i) 41 & 42 Vict. c. 31, s. 7 ; 45 & 

" Times," April 5, 1887. 46 Vict. c. 43, s. 3. As to this pro- 

(/) 45 & 46 Vict. 0. 43, s. 4. vision, see per Bacon, V.-C, in'.E'^c 

(£/) 45 & 46 Vict. c. 43, s. D. See parte Moore and Robinson's Banking 

Roberts v, Robei ts, L. R. 13 Q. B. D. 794. Co., L. R. 14 Cb. D. 386. 
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S. 7. " No fixtures or growing crops shall be deemed Chap. III. 
under this Act to be separately assigned or charged by reason 
only that they are assigned by separate words, or that power 
is given to sever them from the land or building to which 
they are affixed, or from the land on which thej' grow, without 
otherwise taking possession of or dealing with such land or 
building, or land, if by the same instrument any freehold or 
leasehold interest in the land or building to which such 
fixtures are af&xed, or in the land on which such crops grow, 
is also conveyed or assigned to the same persons or person." 

It would seem that an assignment of all the book debts 
due and owing, or which might during the continuance of 
the security become due and owing to the mortgagor in a 
specified business, would be valid, and operate to pass the 
interest in a debt come into existence subsequently (h) ; but 
not so where the assignment would apply to any book debt 
to become due to the assignor in any business carried on 
by him during the continuance of the security, such an 
assignment being too vague. 

The Amendment Act does not affect the validity of any- 
thing done or suffered under the principal Act before its 
commencement, that is, the 1st Nov. 1882 {!). 

Although by the bill of sale the chattels comprised in it Seizure of 
are assigned to the grantee, such person may not seize or sale, 
take possession of them except for one of the following 
causes (m), namely : — 

S. 7 (1.) " If the grantor shall make default in payment of 
the sum or sums of money thereby secured at the time 
therein provided for payment, or in the performance of any 
^fwpnfj^y^f nr agr eement contained in Jhe bilL of sale _and 
necessary _fn r_J3MJataiBi!I£j;lL'^_gg£H2l'y ', 



(jfc) I7ie Official Receiver v. Tailhy, (Ch.) 193. 
L. E. 18 Q. B. D. 25. See Holroyd v. (Z) 45 & 46 Vict. c. 43, ss. 2, 15. 

Marshall, 10 H. of L. C, 191 ; 33 L. J. (ro) 45 & 46 Vict. u. 43, s, 7. 

F 2 
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Chap^III._ (2.) "If the grantor shall hecome a haiiknipt, or suffer 

the said goods or any of them to be distrained for rent, rates, 
or taxes ; 

(3.) " If the grantor shall fr audulently either remov e or 
suffer the said goods, or any of them, to be removed from 
the premises ; 

(4.) " If the grantor shall not without reasonable excuse (n), 
upon demand in writing by the grantee, produce to him his 
last receijDts for rent, rates, and taxes ; 

(5.) " If execution shall have been levied against the goods 
of the grantor under any judgment at law." 

And it is provided that the grantor may within five daj's 
from such seizure or taking possession apply to the High 
Court ; and the Court, or a Judge thereof, if satisfied that 
by payment of money or otherwise the cause of seizure no 
longer exists, may restrain the grantee from removing or 
selling, or may make such other order as may seem just (o) ; 
and, doubtless in furtherance of such provision, the goods 
may not be removed or sold until after five clear days from 
the day they were seized or taken possession of (j?). 
rorm. The form of bill of sale given in the schedule, in accord- 

ance with which one made or given by way of security 
for payment of money must be, or it will be void, is as 
follows (q) : — 

" This indenture, made the day of , between 

A. B. of of the one part, and C. D. of of the 

other part, witnesseth that in consideration of the sum of £ 
now paid to A. B. by C. D., the receipt of which the said A. B. 

(«) See Ex parte Cotton, L. E. 11 and wlience derived, wliether by im- 

Q. B. D. 301. plication or under the Conveyancing 

(o) 45 & 46 Viet. c. 43, s. 7. Act, 1881 (44 & 45 Vict. c. 41, ss. 19, 

(p) lb. s. 13. See O'Neil v. Gity di 20), see diverse opinions of the Judges 

County Finance Co., L. R. 17 Q. B. D. in Ex parte Official Receiver, In re 

234, where a carriage and horses were Morritt, L. E. 18 Q. B. D. 222 ; Wat- 

seized in a puhlio street and removed Inns v. Evans, ib. 386. 

to premises of the grantee. As to (j) 45 & 46 Vict. c. 43, s. 9, 
grantee's powers of seizure and of sale, 
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hei-eby acknowledges {or whatever else the consideration may he), Chap. III. 
he the said A. B. doth hereby assign unto C. D. his executors, 
administrators, and assigns, all and singular the several chattels 
and things specifically described in the schedule hereto annexed 
by way of security for the payment of the sum of £ and 
interest thereon at the rate of per cent, per annum (or what- 
ever else may he the rate). And the said A. B. doth further agree 
and declare that he will duly pay to the said CD. the principal 
sum aforesaid, togetlier with the interest then due bj^ equal 
payments of £ on the day of (or 

whatever else may he the stipulated times or time of payment). And 
the said A. B. doth also agree with the said CD. that he will 
Qiere insert terms as to insurance, payment of rent, or otherwise, 
tvhich the parties may agree to for the maintenance or defeazancc 
of the security). Provided always that the chattels hereby assigned 
shall not be liable to seizure or to be taken possession of bj^ the 
said C D. for any cause other than those specified in s. 7 of the 
Bills of Sale Act (1878) Amendment Act, 1882. 

" In witness, &c. 
" Signed and sealed by the said A. B. in the presence of 
me E. F. (add icitness's name, address, and description)." 

Many questions have arisen with regard to this form, and 
many documents have been held to be void by reason of 
not being in accordance w^ith it. Its scope and the object 
of the statute were thus expressed shortly after its coming 
into operation by Brett, M.R. : — - 

" Its provisions have been drawn with stringency against the 
holders and the takers of bills of sale. Whatever may be thought 
of the wisdom of this legislation, I feel myself bound to come to 
the conclusion that the object of the statute was twofold : first, 
that the borrower should understand the nature of the security 
which he was about to give for the debt due from him ; and, 
secondly, that a creditor upon merely searching the register 
should be able to understand the position of the borrower, and 
should not be compelled to go to a solicitor in order to get 
counsel's opinion as to the meaning of a security already created 
by the borrower. These objects are carried out by s. 9, which 
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Chap III, requires that bills of sale shall, as nearly as possible, be in the 
form given in the Schedule; that form is very simple, and an 
intending creditor has the opportunity of ascertaining how far he 
ought to trust the borrower, and he need not take advice as to tlie 
document before him. The legislature intended that the loan of 
money upon the security of a bill of sale shall be a simple trans- 
action ; a bill of sale given by way of security for the payment of 
money shall be void against all the world, even as against the 
grantor, if it does not comply with the provisions of s. 9. That 
enactment provides that a bill of sale shall be ' in accordance with 
the form in the Schedule.' That must mean that every bill of 
sale shall be substantially like the form in the Schedule. Nothing 
substantial must be subtracted from it, and nothing actually in- 
consistent must be added to it. The real principle of the form 
is that whatever may be the consideration for the sum of money 
secured by the bill of sale, a fixed sum shall be stated therein 
in figures and in direct terms, and that sum, with rateable 
interest thereon, shall be recovered by the holder ; that interest 
shall be calculated up to the time when the sum mentioned as the 
principal amount shall be called in. The grantee must not 
attempt to alter the sum secured, and nothing must be added to 
it except by way of rateable interest. The statute does not 
prevent payment of the principal sum by instalments, together 
with interest from time to time falling due ; and at the time of 
paying each instalment, interest at the agreed and named rate 
may be added. And I do not think that the statute prevents the 
payment of interest by instalments becoming due at fixed periods. 
But if upon failure to pay the first instalment the whole of the 
interest, which the grantee is ultimately upon performance of the 
contract to receive, becomes immediately payable, the bill of sale 
would, I think, be contrary to the form in the Schedule of the 
Act ; for interest is payable upon money only so long as it is due, 
and it is contrary to the nature of interest to make it payable 
before it is due, on the ground that a condition has not been per- 
formed, or because a certain event has happened; that is an 
alteration of, and a departure from, the form given in the 
Schedule to the Act " (r). 



(r) navin v. Bitrton, L. E. U Q. B, D. 539, 
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Therefore it was held that a document which provided Chap. III. 
for payment of capitalized, instead of rateable, interest was 
void (s) ; that the same document was also void because it 
enabled the grantee, who had lent the money, to seize the 
goods upon a failure to comply with a verbal demand for 
the production of receipts for rents, rates, and taxes (t). 
And a document, which authorised the grantee, who was 
an auctioneer, to reimburse himself costs of sale " including 
therein the full charges and commission of the grantee as 
auctioneer, as if he were selling on behalf of the grantee," 
was held to be void (u). Similarly, although perhaps not 
contravening the Act except in not following the prescribed 
form, a complicated document not substantially in accord- 
ance with the form will be void ; for instance, one made 
between the grantor and several other parties for securing 
to each of those parties separately different debts of different 
amounts, borrowed at different times, and payable at 
different times and under different conditions (v). Also an 
agreement to perform the covenants and stipulations in a 
recited indenture, those covenants and stipulations not ap- 
pearing on the document, will render such document 
void(x) ; so will a provision that upon any sale the purchaser 
shall not be bound to see or inquire whether any default 
has been made (?/). The sum secured must be payable at a 
specified time, and not on demand (2) or if the grantee shall 

(s) Ih. And see Myers v. Elliott, mann, 18 Q. B. D. 1 ; and Purler v. 

L. E. 16 Q. B. D. 526 ; and Goldstrom Gohh, 18 Q. B. D. 494, per Lord 

V. Tallermann, 18 Q. B. D. 1. Esher, M.E., and Sir J. Hannen. 

(0 See 45 & 46 Vict. c. 43, s. 7 (4), {x) Lee v. Barnes, L. E. 17 Q. B. D. 

ante, p. 68. 77. 

(u) Furber v. Oobb, L. E. 18 Q. B. (y) Blaiberg v. Parsons, L. E. 17 Q. 

D. 494. Similarly, authority to pur- B. D. 336 ; Blaiberg v. Beohett, 18 Q. 

chase at a valuation, Lyon v. Morris, B. D. 96. 

W. N. (1887), 76. (z) Melville v. Stringer, L. E. 13 Q. 

(i)) Melville V. Stringer, L. E. 13 Q. B. D. 392 ; and In re Williams, Ex 

B. D. 392 ; and see Goldstrom v. Taller- parte Pearce, 25 Ch. D. 656 ; Hether- 
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Chap. Ill, be called upon to pay a guaranteed sum (a). So strict is the 
rule that the form must be followed that if the grantor purport 
to assign the chattels " as beneficial owner," the document 
will be void {b). It is immaterial that it is a document 
Avithin the definition of a bill of sale in the principal Act 
but from its nature impossible to be in the form ; for instance, 
a licence to take immediate possession of goods (c). If the 
document is void, it is wholly so ; therefore a covenant con- 
tained in it for the payment of principal and interest is 
void (d). 

On the other hand, an agreement that the grantor will 
pay the premiums of insurance and produce and deliver the 
receipts to the grantee will not invalidate the instrument (e). 
Nor will an agreement that the grantee may pay all rent, 
rates, taxes, charges, assessments, and outgoings at any 
time due in respect of the premises in which the chattels 
may be, and that such payments with interest shall be 
a chai'ge upon the assigned chattels (/) ; nor will the in- 
strument be invalid because the payments of interest may 
vary in amount from time to time (g), or the rate is stated 
at " Is. in the pound per month " instead of so much per 
cent, per annum (h) ; nor because there is inserted a con- 

inrjlon V. Groome, 13 Q. B. D. 789 ; sale given by way of imlemnity to a 

Sibley v. Hirjgs, 15 Q. B. D. 619. surety. And see Ex: parte HMard, 

(a) Hughes v. Little, L. R. 18 t^). B. In re Hardicid; 17 Q. B. D. 600, post, 
D. 32. p. 78. 

(b) Ex parte Stanford, In re Barber, {d) Davies v. ii'cc.s, L. E. 17 Q. B. D. 
L. E. 17 Q. B. D. 259 ; and Goldstrom 408. 

V. Tallermann, 18 Q. B. D. 1. Con- (e) Hammond y. Hocking, L. E. 12 

veyancing Act, 1881 (44 & 45 Vict. Q. B. D. 291 ; and see Ex parte Stan- 

c. 41), s. 7. See In re Cleaoer, Ex ford, In re Barber, 17 Q. B. D. 259. 

parte Eauiings, 18 Q. B. D. 489 ; (/) GokUtrom v. Tallerman, L. E. 

covenant for further assurance does 18 Q. B. D. 1. 

not invalidate. (</) lb. ; or of capital, In re Cleaver, 

(c) Ex parte Parsons, In re Touiisend, Ex parte liaidinys, 18 Q. B. D. 489. 
L. R. 16 Q. B. D. 532 ; and see Hughes {h) Lumley v. Simmons, W. N, 
V. Little, 18 Q. B. D, 32, as to a bill of (1887), 35. 
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dition that, in case of default in payment of any instalment Chap. III. 
of principal, the whole of the moneys remaining secured 
shall become due (i) ; nor because the entire mortgage 
debt is made payable with interest in one sum on a specified 
date (k) ; nor will it be invalid because the deed empowers 
the grantee to seize in case the grantor " shall do or suffer 
any matter or thing whereby he shall become a bank- 
rupt" (?), instead of following the words of the Act {m). 

An express power to seize the chattels for any of the 
causes specified in s. 7 of the Act of 1882, and for that 
purpose to break open the doors and windows of the 
premises where they may be, will not invalidate a bill of 
sale (n) ; nor will a provision that the power of sale con- 
ferred upon the mortgagees by the Conveyancing and 
Law of Property Act, 1881, shall be exerciseable by them 
as if the 20th section of the said Act had not' been 
enacted (o). 

Nor will an agreement that the grantor should replace 
articles which should be worn out, and that after sale the 
grantee may retain the cost of discharging any distress, 
execution, or other incumbrance, and of the removal, ware- 
housing, valuing, or sale, invalidate, but such stipulations 
may be introduced for " the maintenance or defeasance " 
of the security ( jj) ; nor will a bill of sale be void which 



(i) Liuiiley v. Sivimons, W. N. (o) Ex parte Official Receiver, In re 

(1887), 35. Morritt, L. R. 18 Q. B. D. 222 ; Wat- 

(k) Watkins v. Evans, L. R. 18 Q. kins v. Evans, 18 Q. B. D. 386. 
B. D. 386. (p) In re Morritt, L. E. 18 Q. B. D. 

(l) Ex parte Allavi, L. R. 14 Q. B. 222 ; Consolidated Credit S Mortgage 

D. 43. Corporation v. Gomey, 16 Q. B. D. 

(?n) 45 & 46 Vict. c. 43, s. 7 (2) ; 24 ; In re Cleaver, Ex parte Rawlings, 

ante, p. 68. 18 Q. B. D. 489 ; Furher v. Cohh, 18 

(m) En parte Official Receiver, In re Q. B. D. 494 ; Bianchi v. Offord, 17 

Morritt, L. R. 18 Q. B. D. 222 ; Lum- Q. B. D. 485 ; Lmnley v. Simmons, 

ley V. Simmons, W. N. (1887), 35. W. N. (1887), 35. 
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Chap. III. (Joes not state the place at which all the goods comprised 

in it are [q). 
(Bills of sale- The Bills of Sale Act, 1878, applies not only to deeds 

absolute.) . „ . „ p t .-i 

given by way ot security tor payment oi money, and tnere- 
fore falling within the Amendment Act, 1882 (r), but also to 
such of the documents, as are not securities for payment of 
money, specified in the interpretation clause (s). 

A bill of sale under the principal Act, but not within the 
Amendment Act, must still be atteste d as well as registere d 
under the principal Act ; that is to say, it must be attested 
by;_a_soUcitor, and the attestation must state that before 
execution the effect has been explained, to the^ grantor by 
such solicitor, and it must be registered within seven da ys 
after the making or giving thereof, as prescribed (t) ; also the 
consideration must be set forth (»). But it will jiot other- 
wise, like a bill of sale under the Amendment Act, be void 
as^ betw een the grantor and grantee, but only as agai nst 
trustees in bankruptcy, sheriffs' officers, and qther persons 
specified in the Act. 
The con- By the principal Act (x) It was required that the bill of 

sale should " set forth " the consideration for which it was 
given, that is to say, that the consideration must be truly 
stated, honestly stated, without any concealment or fraud (y) ; 
in the Amendment Act, 1882, it is expressed that the 
consideration must be "truly set forth" (z). It has been 

(5) Ex parte Hill, In re Lane, L. R. o. 43, s. 10, as regards securities for 

17 Q. B. D. 74. payment of money. See Smft v. 

(r) 45 & 46 Viot. c. 43, ss. 3, 9. Pannell, L. R. 24 Ch. D. 210. 

(s) 41 & 42 Vict. c. 31, s. 4, ante, {v) 41 & 42 Viot. c. 31, s. 8. 

p. 63 ; and see s. 3, and per Lord Esher, (cc) Ih. 

M.R., in Ex 'parte Parsons, In re (y) Per James, L.J., Ex parte Glial- 

Tovmsend, L. R. 16 Q. B. D. 543, linm; L. R. 16 Ch. D. 265. 

explained in Ex parte Hubbard, In re (s) 45 & 46 Vict. c. 43, s. 8. Thfi 

Hardwich, 17 Q. B. D. 690. addition of the word ' truly ' makes no 

(«) 41 & 42 Vict. c. 31, ss. 8, 10 ; difference : Ex parte Nelsmi, In re 

^. 10, § 1, is repealed by 45 & 46 Vict. Hochaday, W. N. (1887), 7. 



slderation. 
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questioned in many cases whetlier there has been a true Chap. III. 
setting forth of the consideration : the principle to be ex- 
tracted from the numerous decisions seems to be that it is 
sufficient if the stat ement is substantially acpuratp. if its 
true le gal_ effect, or i ts true business effect, is stated (a), 
althougli wliat took place is not statedin . precise .detail (i). 
Therefore a collateral stipulation as to the application of 
the consideration need not be set forth ; for instance, that 
it should be applied to the satisfaction of an antecedent 
debt (c). Nor need the money have been in fact advanced 
at the time ; for instance, where the bill of sale is given 
against an antecedent debt, which is, however, treated 
as a present advance in the expression of the considera- 
tion {d ), or where the bill of sale is given in place of a prior 
one which has not been in accordance with the prescribed 
form, and the money is expressed to be " now paid " (e) ; 
or where the bill of sale is by way of security for any monies 
the grantee may be called upon to pay in respect of a 
guarantee (/). On the other hand, it has been held that 
the consideration was not truly set forth where it was ex- 
pressed to be a sum advanced upon execution to the 
grantor, whereas, in fact, only part was paid .to him and 
part was retained by the grantee for interest . and expenses, 
or commission and expenses ( g) ; similarly where it was 

(rt) Ex parte Johnson, L. R 26 Ch. 543 ; Ex parte Johnson, 26 Ch. D. 
D. 348, pec Bowen, L.J. 338 ; Ex parte Nelson, In re Hocltaday, 

(b) Ex parte Johnson, L. R. 26 Ch. W. N. (1887), 7. 

D. 345, per Cotton, L.J. (e) Ex parte Allam, hi re Munday, 

(c) Ex parte National Mercantile L. R. 14 Q. B. D. 43. 
:, L. R. l."5 Ch. D. 42 ; Hamlyn v. (/) mighes v. Little, L. R. 18 Q. B. 



5 C. P. D. 327 ; Ex parte D. 32 ; but it will, notwithstanding, 

Ghallinor, 16 Ch. D. 260. See Ex be bad if not according to prescribed 

parte Firth, per Jessel, M.R., 19 Ob. form. Ante, p. 72. 
D. 428. {g) Ex parte Chewing Cross Advance 

(d) Credit Co. v. Pott, L. E. 6 Q. B. <£■ Deposit Bank, L. R. 16 Ch. D. 35 ; 

D. 295 ; Ex parte Bolland, 21 Ch. D. Hamilton v. Chaine, 7 Q. B. D. 319 ; 
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C hap. I ll, expressed to be £50 paid at or before the execution, when in 
fact £25 only was paid, and the grantee undertook to pay 
the balance for rent to the grantor's landlord when due {h). 

Priority. In case two or more bills of sale are given comprising 

in whole or in part any of the same chattels, they will have 
priorit y in theorder of the date of their registration {{) ; and, 
as regards bills of sale under the Act of 1878, a bill of sa le 
atteste d and registered will take priorit}' over wie^that is 
earlier but unregistered {h). A transfer or assignment of a 
registered bill of sale, as already stated (Z), need not be re- 
gistered (w^) ; and there is no distinction in this respect be- 
tween a bill of sale by way of security, upon which an 
equity of redemption is reserved, and an absolute bill of 
sale, between an equitable transfer and a legal one {n). 

Entry of Where the debt for which a bill of sale was made or 

satisfaction. , • r- ^ ti 

given has been satisfied or discharged, the registrar may 
order a memorandum of satisfaction to be written upon any 
registered copy of it, on the consent of the person entitled 
to the benefit of the bill of sale, or on proof that the debt 
has been satisfied or discharged (o). 

II. Pawn or A Special property may be given upon the transfer of 
goods or chattels, while the general property in them is 
retained. This takes place where they are delivered to 
another as a pawn or pledge ( j>), to be a security for the 
payment of a debt by the pawnor or bailor (g) : unlike the 



pledge. 



Ex 'parte Firth, 19 Ch. D. 419. Bnt 46 Vict. >.. 43, s. 3. 

see In re Gann, 13 Q. B. D. 36; (n) Ex parte Ihtrqmtiid, In re Parker, 

Davis V. Usher, 12 Q. B. D. 490. L. R. 14 Q. B. D. 636, 644. 

(7i.) Ex parte Ralph, In re Spindler, (o) 41 & 42 Vict. c. 31, ss. 15, 21 ; 

L. R. 19 Ch. D. 98. R. S. 0. (1883), Ord. LXI., 26, 27. 

(i) 41 & 42 Vict. c. 31, .-<. 10 ; 45 & (p) For earliest riicorded instance of 

46 Vict. c. 43, s. 3. a pledge, see Gen. xxxviii., 17, 18, 

(k) (7o?ieMj/v.Ster,L.R.7Q.B.D.521. wliere Tamar took a pledge of JiidaH. 

(l) Ante, p. 65. (q) Said to be derived from hailler, 

(m) 41 & 42 Vict. e. 31, s. 10 ; 45 & Fr. ' to deliver.' 
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case of a mortgage, delivery to the creditor is essential ; Chap. III. 
but it is sufficient if there be a constructive delivery (r). Lord 
Holt, C.J., thus explained (1) what property the pawnee 
has in the pawn or pledge, and (2) what is his liability in 
respect of it (.s) : — 

"As to the Jirst, he has a special i:)ropert v. for the pawn is a 
securing to the pawnee, that he shall be repaid his debt and to 
compel the pawnor to pay him. But if the pawn be such as it 
will bo the worse for using, the pawnee cannot use it, as 
clothes, &c. ; but if it be such as will be never the worse, as 
if jewels for the purpose were pawned to a lady, she might use 
them : but then she must do it at her peril ; for whereas, if 
she keeps them locked up in her. cabinet, if her cabinet should 
be broken open, and the jevyels taken fronxthencej she would be 
excused ; if she wears them abroad, and is there robbed of 
them, she will be answerable. And the reason is, because the 
pawn is in the nature of a deposit, and, as such, is not liable to 
be used. But if the pawn be of such a nature, as the pawnee 
is at any charge about the thing pawned, to maintain it, as a 
horse, cow, &c., then the p)awnee may use the horsg_ in. a 
reasonable jnajmer, or milk the_ cow, &.c., in recompense for 
the meat .... As to the second point : in effect if a 
creditor takes a pawn, b e is bou nd to restore_it upon the pay- 
ment of thejik bt ; but yet it is sufficient, if the jjawnee use true 
diligence, and he will _be indemnified in so doing,'and notwith- 
stauding tlue_loss, yet he shall resort to the pawnor for his debt 

But, indeed, if the money for which the goods were 

pawned be tendered to t he pawnee before they are lost, then the 
pawnee shall be answerable for them ; because the pawnee, bj 
detainin g them after the tender J3f_the money, is a wrong-do^r, 
and is a wrongful detainer of the goods, and the special property 
of the pawnee is determined. And a man that keeps goods by 
wrong must be answerable for them at all events ; for the detain- 
ing of them by him is the reason of the loss." 



()•) Metjentein v. Barber, L, R. 2 (s) Goggsv.Bemard,^aymo\i(l,Q09; 

C. P. 52. 1 Sm. L. Ca. 211. 
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Cha p. III. If the pawnor make default at the stipulated time for 
payment of the debt, the pawnee has a right to sell the 
pawn ; and if there is no stipulated time, then he may sell 
after due demand and notice to the pawnor (t). The pawn - 
broke r's interes^in the pawn is alienable, and may be seized 
in execution by the sheriff (^^). 

A pawn or pledge is not within the Bills of Sale Acts, 
although accompanied by a contemporaneQiis doaument 
signed by the pawnor or pledgor recording the transaction, 
and regulating the rights of the pawnee or pledgee as to 
the sale of the goods (m). 
Pawnbrokers Many statutory provisions have been made with regard 
to pawnbrokers or professed money-lenders, beginning with 
1 Jac, 1, c. 21 ; but these have all been superseded by the 
Pawnbrokers Act^l872 (cc). The Act applies (a) to every 
loan by a pawnbroker of forty shillings ._or-undfii:, and (fi) to 
every loan by a pawnbroker of a bove forty shillings and 
not a bove ten pojauds, except in the case of a special con - 
tract as authorised by the Act between the pawnor and 
pawnbroker at the time of the pawning (y). Besides 
general regulations for the carrying on of the business, 
including a scale of profits and charges, the Act provides 
that every pledge shall be redeemable within twelve 
months from the day of pawning and seven days of ;grace (s). 
If the pledge have been for ten shillings or under, and have 
not been redeemed within that time, it becomes the pawn- 
broker's absolute property (a); but if for above ten shiUings, 



(t) Notes to Goggs v. Bernard, 1 Sm. (u) Ex parte Hubbard, In re Hard- 

L. Ca. 227. See Ex parte Hubbard, In wide, L. R. 17 Q. B. D. 690. 
re Hardwich, L. E. 17 Q. B. D. 698, (x) 35 & 36 Vict. c. 93. 

pier Bowen, L.J. {y) 35 & 36 Viet. c. 93, ss. 10, 24. 

(ft) In re Bollason, L. E. 34 Ch. D. (is) S. 16. 

495; see post, ch. xi., i. (a) S. 17. 
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it remains redeemable until disposed .of(^), and such dis- Chap. III. 
position must be by sale by auction and otherwise as pre- 
scribed by the Act (c). The pawnor is protected against 
l oss by fi re, or by depreciation jn valiie of the pledge through 
the p awnbroke r's defa ult (d). 

For the protection of a certain class of pawnees the Factors Acts, 

1823 to 1877 

Factors Acts, 1823 to 1877, were passed (e). Although 
advances on the security of goods and merchandise had 
become an usual and ordinary course of business,- and 
although such goods were largely entrusted to factors 
or agents for sale, a factor could not bind or affect 
the property of his principal by a pledge (/). By the 
above Acts, bond fide advances to any a£ent__entrusted 
with the possession of goods, or of the documents of title 
to thein, on the security of such goods or documents, are 
made good against the_owner of the goodg and all others 
in terested in them, notwithstanding the person claiming.the 
pledge had notice . oILihe agency Lq) ; and where any agent 
or person continues in the possession of such goods or 
documents, any revocation of his entm^stment or j,gency is 
not to prejudice or affect the title or rights of any other 
person who, without notice of such revocation, purchases 
or makes advances upon the faith or security of such goods 
or documents {h). 

The different sorts of ' bailme nt,' by which^ the posses- ni. Baii- 
sion of goods may be transferred by the owner ,whilg. the 
general pr operty in them xemains- in him, were thus classi- 
fied by Lord Holt in the judgment already quoted from(^) : — 

(6) 35 & 36 Vict. c. 93, s. 18. (/) See Turner's Contract of Pa-vvu, 

(c) S. 19. ■ p. 13. 

Id) SS. 27, 28. (</) 5 & 6 Vict. 0. 39, s. 1. 

(e) 4 Geo. IV. c. 83 ; 6 Geo. IV. {h) 40 & 41 Vict. c. 39, s. 2. 

c. 94 ; 5 & 6 Vict. c. 39 ; 40 & 41 {€) Cocigs v. Bernard, Eaym. 909 ; 

Vict. c. 39.- 1 Sm, L. Ca. 211.- 



ment. 
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Chap. IIL i^ Depositum , a bare naked bailment of goods, delivered 
Six salts. by one man to another to keep for the use of the bailqr. 

2. Commodatum, when goods or chattels that are useful 
are lent to a friend gratis, to be used by him. 

3. Locatio c4 conductio, when goods are left with the 
bailee to be used by him for hire. 

4. Vadiu m, pawn or pledge. 

5. Locatio operis faciendi, when 'goods or chattels are 
delivered t o be carried, or something to be dpne abo_ut 
theru, for a reward to be paid by the person who delivers 
them to the bailee. 

6. Mandatum, when there is a delivery of goods or 
chattels to somebody who is to carry them, or do some- 
thing about them gratis, without any reward. 

We have seen Lord Holt's statement of the bailee's 
liability in the case of pawn ; in the other cases he stated 
it to be as follows : — As to the first sort, depositum, the 
bailee is not answerable if they are stolen without any fault 
in him, neither will a common neglect make him chargeable, 
but he must be guilty of som e gross neglgct. As to the 
second, commodatum, he is bound to the stri ctest ca re 
and diligence to keep the goods, so as to restore them 
l)ack again to the lender ; because the bailee has a benefit 
by the use of them, so as if he be guilty of the least 
neglect, he will be answerable. As to the third, locatio et 
conductio, he is also bound to take the utmost car e, and 
to return the goods when the time of hiring has expired. 
As to the fifth, locatio op)eris faciendi, these case^ are of 
two sorts, either a delivery to one that exer cises a public 
employment, or a delivery to a private perso n : (1) if it be 
to a person of the first sort, he is bound to answer for the 
o-oods at all ev ents ; that is the case of the c ommon carrie r, 
roaster of a ship, &c, Th^ law charges the person thus 
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entrusted to carry goods, against all events but acts of Chap. III. 
God and the enemies of the Crown ; for though the force 
be never so great, as if an irresistible multitude of people 
should rob him, nevertheless he is chargeable. This is 
contrived by the policy of the law, for the safety of all 
persons, the necessity of whose affairs oblige them to trust 
these sorts of persons, that they may be safe in their ways of 
dealing (k). (2.) If the delivery be to a person of .the, second 
sort, as bailies, factors, and such like, he is only to do the 
best he can ; if he receives his master's money and keeps 
it locked up with reasonable care, he shall not be answerable 
forjitj though it be stolen ; for it would be unreasonable to 
charge him with a trust further than the nature of the 
thing puts in his power to perform it. As to the sixth sort 
of bailment, mandatum, if the bailee behave himself neg - 
l igently , he is ansvyerable ; for the owner's trusting him 
with the goods is a suf&cie nt consideratio n to oblige him to 
a careful management. 



It will be observed that in the first sort of bailment the 
bailee was said by Lord Holt to be liable only for ' gross ' 
negligence. This has given rise to some difficulty : it 
would seem to mean that the bailee is not liable unless he 
fails to exercise such degree of skill as he possesses (Z). . ■" 
One Judge has said he could see no difference between 
' negligence ' and ' gross negligence,' " it is the same thing 
with the addition of a vituperative epithet "(ttz). A deposi- 
tary has no right to use the thing entrusted to him (n). 

When a man finds goods belonging to another, he seems Goods fovmd. 



(7c) As to who is a common carrier, (m) PerEolfe, B., in Wi^gny. Brett, 

see Nugent v. Smith, L. E. 1 C. P. D. 11 M. (TW. llDi See " Eailway Pas- 
423. sengerra " (by the Author), 93 (I). 

(l) Per Willes, J., in Lord v. Mid- (n) Glark v. Cfilbert, 2 Bing. N. 0, 
Icmd Ewil. Go., L. E. 2 C. P. 344. 356. "^ — """• 

o 
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^"■P- ^^^- bound, after he lias taken them into his possession, to the 

same degree of care with a_de£ositarv (o). 
Action for -^^V deaHn g with the chattels by a bailee inconsisten t 

detJntior °^ ^^^ ^^^ purposBS of the bailment, or the owners hip of t he 
bailor, rendered the bailee liable at law to damage_sjn__an 
action for conversio n ; and in like manner any on e wrong - 
fully detaining goods, however he became pqssessed_pf 
them, from the person entitled to the possession of them, 
was liable to an action for their recovery and for damag es 
for thei r detention. , In the latter case the defendant had it 
in his power, if he chose, to retain the article upon_pay- 
mentof th e value as assessed by the jury. In equ ity alone 
couldji^plaintiff obtain, re of the specific chattel. But 
now the High Court or a Judge can order that execution 
shall issue for the delivery of the property, without giving the 
"defendant any option of retaining it ; but with an option to 
the plaintiff, if the property cannot be found, to have the 
value (p). Also in actions brought in the (Innnt y fimirt ^ 
where the value of the goods does not exceed 50?., the 
Judges have power to make similar orders (q). When the 
full value of the goods has been recovered, the property in 
them will thereby be divested from the plaintiff, but not 
otherwise (r), 
IV. Lien. Akin to pawn is ' lien,' which subjects chattels be- 

longing to the debtor to the claim of his creditor, for in 
both cases the possession of the chattel which is essential, 
is in one and the property in it is in another ; it has been 
defined to be " a right which a person has to retain that 

(o) Notea to Coggs v. Bernard, 1 Sm. 309 ; C. C. R. 1886, Ord. XXV. r. 50. 

L. Ca. 225. See post, p. 230. 

(p) R. S. C. Ord. XLVIII., follow- (r) Ex parte DraJce, In re Ware, 

ing C. L. Pro. Act, 1854 (17 & 18 Vict. L. R. 5 Oh. D. 866 ; Brinsmead x. 

c. 125), s. 78. See yosi, p. 229. jETam^on, 6 0. P. 584. 

(2) Taylor v. Addyman, 13 C. B. 
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"which is lawfully in his possession belonging to another Chap. III. 
till certain pecuniary demands of him, the person in posses- 
sion, are satisfied " (s). But, unlike p awn, lien confers no 
power of sa le at common law ; on the contrary sale^ would 
destroy the lien, an d .render the vendor liable for the value 
of the ch attel sold, even although the chattel could not be 
returned without expense ; for instance, horses left at an 
inn by a guest who had gone away without paying his 
bill (t). For the relief of innkeepers, however, the Inn- 
keep ers Act, 1 STSj u) , was passed, whereby the legislature 
conferred upon them, in addition to their ordinary lien, the 
right to sell by public auction any goods, chattels, carriages, 
horses, wares, or merchandise, which may have been de- 
posited with them or left in the house, coachhouse, or 
premises, where the person depositing or leaving them shall 
be indebted for any board or lodging or the keep and 
expenses of any animals, after they shall have been there 
for six weeks without such debt having been paid or 
satisfied. 

There are two species of liens, viz.. Particular and General. Particular- 
Particular liens are where persons claim to retain th e 
goods, in res pect of wh ich the debt arise s ; for instance, the 
lien of a carrier for the carriage of the goods : these are 
said to be favoured by the law. G eneral lien3_ _arg_in 
respect__o f. a genera]j3alance__of_ account ; for instance, 
where advances are made, as is usual in certain trades, by 
the agent to the principal ; these, it is said, are to be taken 
strictly (x). 

Lien may arise at law, for instance, where goods have 
been entrusted to another for something to be done by him 

(s) Notes to Chase v. Westmore, {u) 41 & 42 Vict. c. 38. 

Tudor's L. Ca. in Merc. Law, 363. {x) See Smith's Mercantile Law, 

(t) Mulliner v. Florence, L. E. 3 Q. bk. iv. ch. 2 ; and Pieher on Mort* 
B. D. 484 ; Jacobs v, Latour, 5 Bing. 130. gages, cli. 2. 

G a 



lien, 
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'- '- to or in respect of tliem, as corn to a miller, a vessel to a 

shipwright, goods to a carrier or innkeeper ; or it may 
arise by special agreement or by usage {y). 

A Rule of the Supreme Court has been made for the pro- 
tection of all parties, where in an action for the recovery of 
specific personal property the party from whom it is sought 
to recover it claims to retain it by virtue of a lien, em- 
powering the Court or a Judge to order the party claiming to 
recover it t o pay into Court, to abide the event, the amount in 
respect of which the Hctl^is claimed, and that u pon s uch pay- 
mentth e property be delivered up to the party claiming it(z;). 

Solicitor's Also a Solicitor has a lien for his general balance on 

papers of his clients which come to his hands in the course 
of his professional employment ; such right is only com- 
mensurate with the right which the party delivering the 
papers to him has therein (a). But he cannot by way of 
enforcing payment " sit upon " the papers and embarrass 
the prosecution of an action or proceeding, to the injury of 
other persons ; he will be ordered to produce them without 
prejudice, to .hisJien, or, if the amount be paid into Court, 
they will be freed from h is lie n (b). A sol icitor's lien for his 
costs extends to jud^mentsjrecovered ; also by the S olicito rs 
Act, 1860, provision is made for securing to solicitors 
payment of their costs by enabling them through a Judge's 
order to obtain a chargejipoiLthe property-" xecQyerjed_or 
preserved " in any action or proceeding (c). 

(y) Smitli's Mercantile Law, bk. iv. surance Association, 24 Cli. D. 408. 

ch. 2. And see Kruger v. Wilcox, and See also K. S. C. Ord. L. r. 8 ; In re 

C7iasev. ?Fesimo)-e, and notes, in Tudor's Galland, 31 Ch. D. 296. 

L. Ca. on Merc. Law, 353. (c) 23 & 24 Vict. c. 127, s. 28. As to 

(z) E. S. 0. Ord. L. r. 8. wliat is and what is not such property, 

(o) Selwyn'sNisiPrius,vol.ii.l315. see Greer v. Young, li. E. 24 Ch. D. 

(6) Belaney v. Ffrench, L. E. 8 Ch. 545 ; Emden v. Carte, 19 Ch. D. 311 ; 

Ap. 918. See In re Capital Fire In- Pinkerton v. Easton, 16 Eq. 490. 
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CHAPTER IV. ^^^P- ^- 

CHOSES IN POSSESSION {continued). 

There is one class of choses in possession, namely Ships, Ships, 
subject to special laws, which are contained in the Merchant Merchant 
Shipping Acts, 1854 to 1883 (a), the prior Acts having MtA to 
been repealed (5). With regard to the ownership of British '""^ 
ships the Merchant Shipping Act, 1854 (c), provides :— 

S. 18. " No ship shall be deemed to be a British ship, 
unless she belongs wholly to owners of the following de- 
scription ; that is to say, 

" (1.) Natural-born Briti sh subjects : 

" Provided that no natural -born subject who has 
taken the oath of allegiance to any foreign 
sovereign or state shall be entitled to be such 
owner as aforesaid, unless he has subse- 
quently to taking su ch last- mentio ned oath 
taken the oa th of allegiance to _Her_M^esty, 
and is and continues to be during the whole 
period of his so being an owner resident in 
some place within Her Majesty's_ dominions, 
or if not so resident, member of a British 
factory or partner in a house actually carrying 
on business in the United Kingdom or in 
some other place within Her Majesty's do- 
minions : 



(a) 17 & 18 Vict. 0. 104 ; 18 & 19 Vict. c. 18 ; id. o. 22 ; id. c. 43 ; 46 & 

Vict. c. 91 ; 25 & 26 Vict. c. 63 ; 30 & 47 Vict. c. 41. It may be thought it 

31 Vict. c. 124 ; 31 & 32 Vict. c. 129 ; would be well to repeal all these, and 

32 Vict. c. 11 ; 34 & 35 Viot. c. 110 ; to substitute one Act in their place. 
35 & 36 Vict. c. 73 ; 36 & 37 Vict. (6) 17 & 18 Vict. c. 120. 

c. 85 ; 39 & 40 Vict. c. 80 ; 43 & 44 (c) 17 & 18 Vict. o. 104, s. 18. 
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^"•P' ^' " (2.) Persons made denizens by L ettejs of Deaiza - 

tion, or naturalised by or pursuant to any 
Act of the Imperial Legislature, or by or 
pursuant to any Act or ordinance of the 
proper legislative authority in any British 
possession : 
"Provided that such persons are and continue 
to be during the whole period of their so 
being owners resident in some plac e within 
Her Majesty's do minions, or if not so 
resident members o f a British factory or 
partners in a house carrying actually^ on busi- 
ness^ in the United JKingdom or in some other 
place within Her Majesty's dominions, and 
have taken the oath of alleg iance to Her 
Majesty subsequently to -the period of their 
being so made denizens or naturalised : 
" (^"^ - ^gjig ,^ corporate established under, subject to the 
laws of, and having their principal place of 
business in the United Kingdom or some 
British possession." 

Aliens. The Naturalisati on Act, ISlO^d), which enabled an alien 

to take , acqui re, hold, and dispose of, real a nd personal pro- 
perty of every description, specially excepted an alien from 
being qualified to be the owner of a British ship (e). 

Registration. Ejifir^JBritish_shi|) must be registered, with the exception 
of some small vessels not exceeding 15 or 30 tons burden 
specially employed as in the Act mentioned (/). 

No ship required to be registered will, unless registered, 
be recognised as a British ship ; and no officer of Customs 
may grant a clearance or transire to any such ship for the 
purpose of enabling her to proceed to sea as a British ship, 



(d) 33 Vict. c. 14 ; amended by 33 
& 34 Vict. c. 102, and 35 & 36 Vict. 
c, 39. See M. L. E. P. 106. 



(e) 33 Vict. c. 14, s. 14. 

(/) 17 & 18 Viot. c. 104, s. 19. 
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unless the master of such ship, upon being required, pro- Chap. lY. 
duces the certificate of registry ; and, if such ship attempts 
to proceed to sea as a British ship without a clearance or 
transire, such officer may detain such ship until such certifi- 
cate is produced to him (g). 

With respect to entries in the register book, the property shares. 
in a ship is to be divided into 64 shares : not more 
than 64 individuals (forme rly_32 (7^) ) ar6 to be registered 
at the s ame time as_owners of any one ship ; but this 
rule does not affect the benefi cial title of any number of 
persons of any company represented by, or claiming 
under, any registered owner or joint owner : no person 
is. to be registered as owner of any fractional part of .a 
share ; but any numbe r of persons not exceeding five may 
be registered as joint owners of a ship, or_of a share or 
shares therein, and joint owners are to be considered as one 
person only and are not to be entitled to dispose Jn severalty 
of anj^interest : a body corporate may, be registered ^s 
owner by its corporate name (i). No person is to be 
registered as owner of a ship, or any share therein, until he 
has made and subscribed the declaration prescribed by the 
Act (k) ; and no body corporate is to be so registered until 
the secretary, or other duly appointed public officer, has 
made the prescribed declaration (l). 

No notice of any trust, express, implied, or constructive. Trusts. 
is to be entered in the register book or receivable by the 
registrar ; and, subject to any rights and powers appearing 
by the register book to be vested in any other party, the 
registered owner of any ship ,or share therein has power 



(g) 11 & 18 Vict. c. 104, s. 19. (7c) 17 & 18 Vict. c. 104, s. 38. 

(h) S. 37 (2). {I) S. 39. 

(i) S. 37, and 43 & 44 Vict. c. 18. 
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Transfer. 



Chap. IV. absolutely to dispose of such ship or share, and to give 
effectual receipts for money paid or advanced by way of 
consideration (m). But equities may be enforced against 
owners and mortgagees of ships in respect of their interest 
therein, in the same manner as equities may be enforced 
against them in respect of any other personal property (mm). 
A registered ship or share therein must be transferred by 
bill of sa le according to j)rescribed form, executed by the 
transferor ni_the presence of and attested by one or more 
witnesses (n). It will be remembered that t ransfers or 
assignments of a ship or vessel or any shar e thereof are not 
mcluded in theJBill£ ofSale Act, _1878jo). The transferee 
must make and subscribe the prescribed declaration (p), 
and the bill of sale when duly executed must be produce d 
to the regfistra r of the port at which the ship is registered, 
and the registrar will enter in the register book the nam e 
of th e transferee, and endorse the bill of sale ; all bills of 
sale are to be entered in the order of their production to the 
registrar (q). 

If the property in any ship, or share therein, becomes 
transmitted in consequence of the death , or bankruptc y, of 
any registered owner, or in consequence of the marriage of 
any^ female register^hgwner, or by any lawful means other 
than by a transfer, such transmission must be authentica ted 
by a declaration of th e person to whom such property has 
been transmitted, in prescri bed form, &c., accompanied by 
the pj[escnbed_evideiice ; and the registrar shall enter the 
name of the person or persons entitled, and such persons, if 
more than one, shall, howeyer numerous, be considered as 



Transmission 
of shares. 



(ro) 17 & 18 Vict. c. 104, s. 43. (o) 41 & 42 Vict. c. 31, s. 4 ; ante, 

(mm) 25 & 26 Vict. u. 63, s. 3. p. 63. 

(to) 17 & 18 Vict. 0. 104, s. 55 ; 18 (p) 17 & 18 Vict. c. 104, s. 56. 

[19 Vict. c. 91, s. 11. (j) S. 57. 
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one person o nly as regards the rule relating to the number Chap. IV. 
of persons entitled to be registered as owners (r). 

A mortgage of a registered ship, or share therein, must Mortgages, 
be in prescribed form , and on production the registrar of 
the port at which the ship is registered shall record i t in 
the register book ; and every such mortgage is to be re- 
corded in the order of time in which it is produced to him 
for that purpose. If there is more than one mortgage 
registered, the mortgagee s are .notwithstanding entitled to 
prioritY according^ to the datfi-Of -registration (s). Provision 
is made for entry of the discharge of a mortgage (t), for 
transfer of_ mortgages (u), for sale by mortgagees (x), and 
for the transmission of the interest of a mortgagee in con- 
sequence of death or bankruptcy, or in consequence of the 
marriage of a female mortgagee, or by any lawful means 
other than by a transfer (y). 

Any registered owner, desirous of disposing by way of certificate of 
mortgage or sale of the ship or share in respect of which he of sale, 
is registered, at any place out of the country or possession 
in which the port of registry of such ship is situate, may 
obtain from the registrar a certificate of mortgage or certifi- 
cate of sale, as prescribed, enabling him to mortgage or sell 
the ship or his share therein (s). 

Whenever a registered ship is so altered as not to corre- Eeregistra- 
spond to the particulars in the register book, the alterat ion 
must be note d on the book of registry, or the registrar may 
require the ship to be registered an ew (a). Also upon any 
change of ownership in any ship, if the owner or owners 
desire to have the ship registered anew, the registrar at 

(r) Ss. 58—60. (x) S. VI. 

(s) 17 & 18 Vict. c. 104, as. 66, 67, (y) Ss. 74, 75. See ss. 58—60. 

69. («) Ss. 76—83. 

(t) S. 68. (a) Ss. 84—87. 
(u) S. 73. 
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Chap. lY. tije port at whicli the ship is already registered, is em- 
powered to make such registry anew (5). 

Transfer of The registry of any ship may be t ransferre d from one 

£ortJo_another, u£on the apgUcation of all parties appear- 
_ing_on the register to be jnterested in such sliip, whether 
as owners or mortgagees, in manner prescribed (c). 

Charter-party. The agreement by which a shipowner agre es to place an 
entire ship, or a part of it, at the disp osal of a merchant f or 
the con veyance of goods, J)indi ng the shipowner to transport 
themjo^ particul^ place for, a, surn of money which the 
me rchant u ndertoJkas. to pa yas freigh t for their carriage, is 
termed the ' charter-party ' {d). The term is said to be 
a corruption of the Latin words charta partita ; the two 
parts being usually written in former times on one piece of 
parchment, which was afterwards divided by a straight line 
cut through some word or figure, so that one part should 
fit and tally with the other (e). Charter-parties are not 
now usually by deed : they embody the terms upon which 
the shipowner lends the use of the ship, and contain 
stipulations as to the rate of remuneration, the nature of 
the voyage, and the time and mode of employing the 
vessel (/). 

BiU of lading. Where a ship is not chartered wholly to one person, but 
the owners offer her generally to carry the goods of any 
merchants who may choose to employ her, or where one 
merchant to whom she is chartered offers her to several 
sub-freighters for the conveyance of their goods, she is 
called a ' general ship .' In these cases the contract entered 
into by and with the owners, or the master on their behalf, 



(6) 17 & 18 Vict. c. 104, s. 88. (e) Abbot's Law of Shipping, 175. 

(c) Ss. 89—91. (/) Maude & Pollock, 290. 

(d) Maude & Pollock, 289. 
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is evidenced by a ' bill of lading.' As there is great con- Chap. IV. 
venience in having a bill of lading, even in cases where the 
ship is chartered wholly to one person by whom the whole 
cargo has been shipped, it seldom happens in any case that 
the goods are shipped without a bill of lading (g). 



(g) Maude & Pollock, 338. The whicli work the reader is referred for 

definitions or explanations of ' charter- further information on the law of 

party ' and ' bill of lading ' are bor- merchant shipping, 
rowed from Maude & Pollock, to 
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<^hap. Y. CHAPTER V. 

INCOEPOEEAL THINGS — CHOSES IN ACTION. 

Nature of. Peopeety in action has been defined by Blackstone (a) 

as such where a man hathnot the^ occupation, but m erely a 
bar^right to occupy the thing in question ; the possession 
whereof, may however, be recovered by a suit or action at 
law : from whence the thing so recoverable is called a 
thing, or chose, in action. He adds : — 

" Thus, money due ojrLJ;_ljO!}.(Lls. iLiSi^e in_action ; for a pro- 
perty in the debt vests at the time of forfeiture mentioned in the 
obligation, but there is no possession till recovered by course of 
law. If a man promises, or covenants with me, to do any act, 
and fails in it, whereby I suifer damage ; th e re compeiise for this 
damage is a. chos e in action : for though a right to some recom- 
pense vests in me, at the time of the damage done, yet what and 
how large such recompense shall be, can only be ascertained by 
verdict ; and the possession can only be given me by legal judg- 
ment and execution. . . . Upon all contracts or promises, 
either express or implied, and the infinite variety of cases into 
which they are and may be spun out, the law gives an action of 
some sort or other to the party injured in case of non-perform- 
ance ; to compel the wrong-doer to do justice to the party with 
whom he has contracted, and, on failure of performing the 
identical thiag he engaged to do, to render a satisfaction equiva- 
lent to the damage sustained. But while the thing, or its equi- 
valent, remains in suspense, and the injured party has only the 
right and not the occupation, it is called a chose in action ; being 
a thing rather in jpotentid than in esse: though the owner may 
have as absolute a property of such things in action, as of things 
in possessioh " (b). 

(a) Yol. ii. 396. (6) lb., 397, 398. 
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The law also gives a right of action to a party who receives Chap. V. 
damage from the wrongful act of another, although it arise 
not from the breach of a contract, express or implied, but 
is a wrong in itself, or as it is termed a ' tort.' Such in- 
corporeal right is also a chose in action. 

By the common law a chose in action was not assignable, Alienation 
except by or to the king ; " the great wisdom and pohcy of 
the sages and founders of our law having so provided," 
according to Lord Coke, for that assignment to strangers 
would be "the occasion of multiplying of contentions and 
suits, of great oppression of the people, and the subversion 
of the due and equal execution of justice " (c). But "this 
nicety," as Blackstone calls it, was disregarded ; although, 
in compliance with the ancient principle, the form of assign - 
ing a chose in action was in the nature of a declar ation of 
trust, and an agreement t o permit the assignee_toj[nake 
use of the name of the assignor, jn_^£rder Jo recover the 
possession. Therefore when a debt or bond was said to be 
assigned over, it had still to be sued in the original creditor's 
name ; the person to whom it was transferred being rathe r 
an attorney than an. assignee {d). In fact a power of 
attorney was given by the assignor to the assignee authorising 
him (the assignee) to sue in his (the assignor's) name (e). 
Ne gotiable instruments and some few , other_ gecurities (of 
which hereafter), were an exception ; and also i f the debtor 
assented to the transfer, then the right of the assignee was 
complete at law, so that he might maintain a direct action 
against the debtor upon the implied promise to pay him, 
resulting from such assent (/). 

(c) Lampet's Case, 10 Co. 48. ness ; and 2 Da. ii. 725, in a mortgage 

{d) Bl. vol. ii. 442. of a debt. 

(e) See 2 Da, i. 648 (4tli ed.), for (/) Story's Equity Jurisprudence, 

form of power of attorney to get in § 1039. , 

debts on sale of goodwill of a busi- 
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Chap. V. But from an early period assignments of a chose in action 
In equity. f^j. valuable Consideration have been held yajid in Courts .of 
Equity, which have carried them into effect upon the same 
principle as they enforced the performance of an agree- 
ment when not contrary to their own rules or to public 
policy (g). 

"An assignment," says Lord Hardwicke, "always operates 
by way of agreement or contract ; amounting in the consideration 
of this Court to this, that one agrees with another to transfer, 
and make good that right or interest ; which is made good here 
by way of agreement " (/i). 

In other words, as- Mr. Justice Story puts it : — 

" Every such assignment is considered in equity as in its 
nature amounting to a declaration of trust and to an agreement 
to permit the assignee to make use of the name of the assignor 
in order to recover the debt, or to reduce the property into 
possession " (i). 

(Glioses in -^^^^ where an equitable assignment was made of 

equity.) property recoverable iri Courts of Equity, hence called 

choses in equity, such as the benefi cial interest in per- 
sonalty under a^will ^r intestacy, stock standing in Jhe 
names of trustees, or in the Court of Chancery, money in 
Court, judgments enforceable in equity, the beneficial in- 
terest in a legal debt assigned to trustees, the assignee could 
sue in his own name in equity for such property (f). 
Assignments But a Court of equity will not, any more than a Court 
policy.*" ^"^^^^ of law, give effect to assignments which are considered 
contrary to jthe principles of public ^policy ; for instance, an 



{g) Notes to Byall v. Bowles, White (i) Story's Equity Jurisprudence, 

& Tudor's L. Ca. in Eq. vol. ii. 837. § 1040. 

(h) Wright v. Wright, 1 Ves. sen. {j) Notes to Ryall v. Bowles, White 

411. & Tudor's L. Ca. in Eq. vol. ii. 837. 
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assignment by an officer of his commission, whicli is a Chap. V. 
personal trust, or of his full pay or half pay (/<;), which is in Pensions. 
fact given him to enable him to keep up his position as an 
officer of the army (I) ; but the pension of a retired officer, 
whether naval, military, or civil, is alienable where not 
made inalienable by statute. 

Nor, on the same principle, will effect be given to assign- Maintanancs 
ments which partake of the nature of ' mamtenance,' or cMmperty. 
' champerty.' Says Blackstone (m) : — 

" Maint enanceJa. an _offi^ou^_interm,eddling j^j^.sipt-il^ 
way b elongs to one, by maintaining or assisting either party with 
monej^ _qr^^therwise, to xDrosecute or defend it : a practice that 
was greatly encouraged by the first introduction of uses. This is 
an offence against public justice, as it keeps alive strife and con- 
tention, and perverts the remedial process of the law into an 
engine of oppression. ... A man may, however, maintain 
the suit of his near kinsman, servant, or^poor neighbour, out 
of charity (n) and compassion, with impunity." 

And again : — 

" Champerty, cavT^j£arti£o,js^B,__ species of maintenance, , an,d 
punis hed in^the same manper : being a bargain with a plaintiff or 
defendant campurnpartire, to divide the land or other matter sued 
for between them, if they prevail atlaw ; whereupon the cham- 
pertor is to carry on the party's suit at his own expense. Thus 
champart, in the French law, signifies a similar division of profits, 
being a part of the crop annually due to the landlord by bargain 
or custom. In our sense of the word, it signifies the purchasing 
of a suit, or right of suing : a practice so much abhorred by our 
lawTthat it is one main reason why a chose in action, or thing of 



(/c) Story's Equity Jiirispmdence, (m) Vol. iv. 134. See Bradlaugh v. 

§ 1040 («) — (g) ; and see notes to Newdegate, L. E. 11 Q. B. D. 1 — the 

Eyall V. Bowles, 893 — 897. most recent case of maintenance. 

(l) Lucas V. Harris, L. E. 18 Q. B. (n) For example, see Harris v. 

D. 127. See per Lindley, L.J.,. 135. Brisco, L. E. 17 Q. B. D. 504. 
And see Ex parte Webler, ib. 111. 
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Chap. V. 



Assignment 
subject to 
ecjuities. 



Future 
property. 



which one jiath the rightiut ^RoLthe possession, is not assignable 
at common law ; because no man should purchase any pretence 
to sue in another's right." 

So anj£signment of a bare ._right_ to_bring: an action in 
eiluityjor a fraji^committed upon the assignpj, will be he.ld 
void as contrary to public policy and as savouring of the 
character of maintenance ; and a mere right of action for a 
tort is not, for the like reason^jissignable (o). 

To an assignment in equity no special form is neces- 
sary ( p) ; • and it may be by parol as well as by deed {q). 

The assignee is generally entitled to all the r emedie s of 
the assignor {r), and is generally subject to all the equities 
which subsist against the chose in action, whether it be a debt, 
or an obligation, or a trust fund (s). For instance, the assign- 
ment of money to come to the assignor under a building 
contract will be subject to the conditions of the contract {t) : 
the assignment of a debt will be subject to any payment s 
Avhich have been made at the date of assignment (u) : the 
assignee of a bond will take it subject to any right of 
set-off which the obligor, or person bound, had against 
the assignor (x). 

In equity there may be an assignment of property not 
yet in existence, but to arise hereafter, provided the 
property is sufficiently specified (y), as of debts to arise 



(o) Story's Equity Jurisprudence, 
§ 1040 Qi). 

(p) Row V. Dawson, 1 Ves. 331. 

(q) Tibbits v. George, 5 Ad. & El. 
115. 

()•) Story's Equity Jurisprudence, 
§ 1047 {a). 

(s) Story's Equity Jurisprudence, 
§ 1047 ; and notes to Ryall v. Bowles, 
White & Tudor's L. Ca. in Eq. vol ii. 
879. For instances where the rule 



has been held not to apply, see In re 
Agra & Masterman's Bank, L. E. 2 
Ch. Ap. 391 ; and In re Blakdy 
Ordnance Go., 3 Ch. Ap. 154. 

(«) Tooth V. Hallett, L. E. 4 Ch. Ap. 
242. See Ex parte Moss, In re Toward, 
14 Q. B. D. 310. 

(tt) Ord V. White, 3 Bea. 357. 

(x) Oavendish v. Geaves, 24 Bea. 163. 

(y) Eolroyd v. Marshall, 10 H. of 
L. 0. 191 ; 33 L. J. (Ch.), 193. 
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iri_^ a particular business : it is impossible, in the proper Chap. Y. 
sense of the term, to assign a non-existing thing, either at 
law or in equity, but there may be an agreem ent to assign 
pr operty whe n it arises, of which a court of equity would 
decree specific performance, and that is called an equitable 
assignment (z). 

In order to perfect his title against the debtor, the Notice. 
assignee should immediately give him notice of the assign- 
ment ; for otherwise a priority of right may be obtained by 
a subsequent assignee, or the debt may be discharged by a 
payment to the assignor before such notice (a). Similarly, 
where choses in eq uity are assigned, notice of the assign- 
ment should be given to the trustees or other persons hold- 
ing the funds. 

With regard to the choses in action following, namely : ^o^g^.g 

Property 

"All de posits i n any post- office or other savings bank, or in ^'^^' ]^_^-^ 
an.y oth er bank, all annuities granted by the Commissioners for 
the Reduction of the National Debt or by any other person, and 
all sums forming part of the public stocks o r funds, or of any 
other stocks or funds transferable in the books of the Governor 
and Company of the Bank of England, or of any other bank, 
and all share s, stock , debent ures, debenture^ stock, or other 
interests of or in any corporation, company, or public body, 
municipal, commercial, or otherwise, or of or in any industrial, 
provident, friendly, benefit, building, or loan society," — 

(1) which were on January 1st, 1883, standing in the 
sole n ame of a married woman, or (2) which t hereafter shall 
be made to be so, or (3) which at or after such date were, 
or shall be made to be, standing in the name of a married 
v roman join tly wjth_any perso n or person s other than her 



(z) lb. ; and Official Receiver v. § 1047. See notes to Ryall v. Bowles, 
Tailby, L. R. 18 Q.' B. D. 25. White & Tudor's L. Ca. in Eq. vol. ii. 

(«) Story's Equity Jurisprudence, 848. 

H 
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Chap. V. husba nd, provision is made by the Married Women's Pro- 
perty Act, 1882, for tbe transfer and receipt of the same, and 
the dividends thereon, a^jf, unless the contrary appear, she 
Avere interested for her separate property (b) ; without th e 
necessity of her husband join inff in aavJr.aJiafer (c). Also a 
m arried woman who is an executrix or ad ministratrix, or 
trustee, alone or jointly with any other person or persons, 
maj^ue and be sued, and may transfer or join in transfCTring 
the same, w ithout her husban^ as if she were a, feme sole (d). 
With regard to the funds firstly referred to, the fact of their 
standing in her sole name is made sufficient primA facie 
evidence that she is also benefically entitled thereto for her 
separate use (e). But it is provided that a corporation or 
joint stock company is not, by the above provision, required 
or authorised to admit any married woman to be a holder of 
any shares or stock to which any hability may be incident, 
contrary to the provision of any act, charter, bye- law, 
articles of association or deed of settlement regulating it (/). 
Distringas. Where funds are assigned consisting of stock (which ex- 

pression includes shares , securities, and mone y), standing in 
the books of a company (which expression includes the 
Governor and Company of the Bank of England and any other 
public company, whether incorporated or not), any person 
claiming to be interested, and therefore an assignee, may file 
an affidavit and noticeiii the prescribed form in the Central 
Of fice o f the Supreme Couii, andjlien serve an office copy {g) 
and duplicate notice on the company (Ji). Such notice is in 



(6) 45 & 46 Vict. c. 75, ss. 6—8. (/) S. V. 

(c) S. 9. Provision is made to pro- {g) i.e., a copy made by an officer 

tect him from fraudulent investments appointed by law for the purpose : 

of his money by ss. 10, 17. Best, § 486. 

{i) S. 18. [h) R. S. C. 1883, Ord. XL VI. rr. 

(b) S. 6. 2—11, 14, 



INCOEPOEEAL THINGS- -CHOSES IN ACTION. 99 

place of the former process by writ of distringas, whicli Chap, V. 

was abolished by the Eiiles of the Supreme Court, 1880 (/). 

The effect of such writ was to prevent jthe transfer of_stock 

or shares, or the pay ment of dividends without notice to the 

person who is sued the wri t. It was originally issued out of " 

the Equity side of the Court of Exchequer; but, when the 

equity jurisdiction of that Court was taken away, the power 

of issuing it was transferred to the Court of Chancery (k). 

The Act which effected this apphed in terms only to the 

Bank of England (l), but the practice was to allow the writ 

to issue to any public company (to). 

"The process against a body corporate," says Black- 
stone (n), "is by d istringas , to distrein them \>y their goods and 
chattels, rents and profits, till they shall obey the summons 
or directions of the Court." 

The Rules do not state expressly what is the effect of 
the service on the company, but only that it shall have the 
same force and effect against the company as a writ of dis- 
tringas duly issued would have had (0). The effect was 
notice only, the object of it being to prevent the fund be ing 
dealt with without the person who issued the writ having 
a n opportunit;iL Jl[-jass£rting_Jiis_claim(jj). The _eff"ect is 
tftmjorary or(1y , namely, untHjifterjlue^^ie for bringing an 
action ; but an order may be obtained under s. 4 of 5 Yict. 
c. 5 {q) upon motion or petition in a summary way, without 
action : — 

" To restrain the Governor and Company of the Bank of 



(i) E. S. C. 1880, Ord. XLVI. r. 2a. (0) Orel. XLVI. r. 8. 

See E. S. C. 1883, Ord. XLVI. r. 2. {p) See po- Stuart, V.-C, in Wilkins 

(k) 5 Vict. c. 5, s. 5. v. Sibley, 4 Giff. 446, 447. 

(Q See Sched. I. to 5 Vict. c. 5. (q) See In re Blahsleifs Trusts, L. E. 

(m) Setoii on Decree.?, vol. i. 285. 23 Cli. D. 549 ; In re Prynne, W. N. 

(n) Bl. vol. iii. 445. (1885), 144, 

H a 
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Chap. v. England or any other public companj^, whether incorporated 
or not, from permitting^ the transfer of any stock in the public 
funds, oT any stock or shares in any public company which may 
be standing in the name or names of any person or persons or 
body politic or corporate, in the books of the Governor and 
Company of the Bank of England, or in the books of any such 
public company, or from paying any dividend or dividends due or 
to become due thereon." 



stop Order. 



Judicature 
Act, 1873. 



Or in tlie case of the Bank of England an injunction may 
be obtained againt the Bank, under 39 & 40 Geo. 3, c. 36, 
in an action against the person interested in the fund (7"). 

Where t he fund is in Court to the general credit of any 
cause or matter, or to the account of any class of persons, 
the assignee should obtain a stop oi;der by application to 
the Court upon petition or summons (s) ; or a subsequent 
assignee may obtain priority by doing so (t). 
I Under the Judicature Act, 1873 (it), an absolute ass|g^ii- 
ment by writing, with express notice., jn writings to Jbhe 



debtor^_Jimtee;|_31,ptlier_ person from Avhom the assignor 
would have been entitled to receive or claim the chose in 
action, is effectual in law to pass and transfer the legal 
right. It is enacted : — 

S. 25 (6). " Any absolute_ assignment, by writing under 
the hand of the assignor (not purporting to be by way of 
charge only), of any debt or other legal chose in action, of 
which express notice in writing shall have been given to the 
debtor, trustee, or other person from whom the assignor 
would have been entitled to receive or claim such debt or 
chose in action, shall be and be deemed to have been effectual 
in law (subject to all equities jvhich would have been entitled 
to priority over^the right of the assi gnee i f th is Ac t had not 



(?•) Seton on Decrees, vol. i. 284. (t) Pinnoch v. Bailey, L. R. 23 Ch. 

(s) E. S. C. 1883, Old. XLVI. rr. D. 497. 
12, 13, («) 36 & 37 Vict. c. 66, s. 25 (6). 
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]3a^sed,) to pass and transfer the legal right to such debt Chap. V. 

or chose in action from the date of such notice, and al l lega l 

and other remedips fnv Jhp. same, and the power to give a 

good discharge for the same, without the concurrence of the 

assignor : Provided always, that if the debtor, trustee, or 

other person liable in respect of such debt or chose in 

action (x) shall have had notice that such assigamfintiajiis- 

puted by the assignor or any one claiming under him, or of 

any other opposing or conflicting claims to such debt or 

chose in action, he shall be entitled, if he think fit, to call 

upon the several persons making cltxim thereto to interplead 

concerning the same, or he may, if he think fit, pay the same 

into the High Court of Justice under and in conformity 

with the provisions of the Acts for the relief of trustees." 

Tt will be observed that the above section, vphile dealing 
with the assignment of a " debt or other legal chose in action," 
speaks of notice to " the debtor, trustee, or other person 
from whom the assignor would have been entitled to receive 
or claim such debt or chose in action." Bat a c laim against 
ajtrustee would be equitable, and before the Act the assignee 
couldj^aswe have seen, sue in his own name in a Court of 
equit y; and it would have been assignable in equity without 
a writing. 

It was considered that the effect of the Judicature Act 
irrespective of the above provision, by the fusion of juris- 
diction of the Courts of Common Law and Equity (?/), was 
that an assignee for yalue^( whether absolute or by way of 
mortgage only) of a legal debt or other chose in action 
could siie in his_ own name (z). But it has been held that, 
by virtue of the above provision, the mortgagee of a debt 
must, a s former ly, sue in the name of the mortgagor : that 

(x) i.e., of which there had been an s. 25 (11), 

ahsolute assignment in writing : In re (z) See 2 Da. ii. 137, and notes to 

Sutton's Trusts, L. R. 12 Ch. D. 175. Judicature Act, 1873, by F. 0, 

{y) 36 & 37 Vict. c. 66, s. 24 and Haynes. 
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Chap. V. the covenant to reconvey on payment of what was owing 
indicated upon the face of the assignment that " it purports 
to be by way of charge only," so as to bring it within tlie 
exception, and prevent it from being an absolute assign- 
ment within the meaning of the statute (a). This being so, 
it is still necessary in a mortgage of a debt to give the 
assignee a power of attorney to sue for the debt in the 
name of the creditor (h). 

On the other hand it has been held that an assignment 
upon trust to receive the debts assigned, and to pay there- 
out a sum due to the assignee by the assignor, and to pay 
the surplus to the assignor, was " absolute " within the 
above provision, and the assignee might sue in his own 
name for the debts (c). 

The assignment need not be^ of an existin^debt ; it may 
be of a debt to become due, for instance, a sum of money 
to be earned by a builder under agreement {d) ; and it may 
be contained in a written^ order to the debtor to joay a sura 
ofjnpney to a third party out_of moneys due, or to become 
due, to the creditor (e) ; and such order may be addressed 
to the third party, notice being given to the debtor (/). 

It is not stated in the above section by whom notice is to 
be given to the debtor, or that it must be given in the life- 
time of the assignor; so that notice by the assignee after 
the death of the assignor will be good, and enable the 



— Ui 

(a) Per Pollock, B., National Pro- D. 615 ; Walker v. Bradford Old Bank, 
vindal_ Bank v^arl},'~irR7 6 Q. B. 12 Q. B. D. 511. 

D. 630. (e) Brice v. Bannister, L. E. 3 Q. B. 

(b) See Form, 2 Da. ii. 725. D. 569 ; Ingle v. M'Gutchan, 12 Q. B. 

(c) Bxwlinson v. Hall^ L. R. 12 Q. D. 518 ; Knill v. Proxose, 33 W. E. 
B. D. SI7. ^ 163. 

(d) Brice v. Bannister, L. E. 3 Q. (/) Harding v. Harding, L. E. 17 
B. D. 569 ; Buck v. Robson, ih. 686 ; Q. B. D. 442. 

Ex parte Hall, In re Whitting, 10 Cli. 
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assignee to sue in his own name {g). The effect of delay Chap. V. 
ill_i!Zi?S_J^^— Mtl^e would only be to let in all equities 
^IMH^ ^^y ^^^^^ PL be created prior thereto {h). 

Under the Conveyancing and Law of Property Act, Couveyandng 
1881, the right to recover and receive any debt or other 
thing in action subject to a trust will, on the appointment 
of a new trustee, without any assignment, vest in the 
trustees, if the deed appointing the new trustee contains a 
declaration by the appointor to that effect {i) ; and similarly 
where a deed by which a retiring trustee is discharged 
under the Act contains such a declaration by the retiring 
and continuing trustees and by the other person, if any, 
empowered to appoint trustees (Jc). Except that this pro- 
vision does not extend to any such share, stock, annuity, or 
property as is only transferable in books kept by a com- 
pany or other body, or in manner prescribed by or under 
Act of Parliament (/) ; such exception being for the purpose 
of reserving to companies and other bodies the right to 
require transfers in the statutory form for making the same. 

Such vesting by declaration without assignment will not 
render notice to the debtor unnecessary. 

Also by the Conveyancing and Law of Property Act, 
1881, it is enacted that a thing in action may be conveyed 
{i.e., assigned) by a person to himself jointly with another 
person, by the like means by which it might be conveyed 
by him to another person (to). This was supplemental to 
Lord St. Leonard's Law of Property, &c., Amendment Act, 
1859 {n), by which it was enacted that : — 



((/) Walker v. Bradford Old Bank, (k) S. 34 (2). 

L. E. 12 Q. B. D. 511. (l) S. 34 (3). 

(h) Walker v. Bradford Old Bank, (m) S. 50. See M. L. E. V. 267. 

L. E. 12 Q. B. D. 517, per Smith, J. (n) 22 & 23 Vict. c. 35, s. 21. 

(i) 44 & 45 Vict. c. 41, s. 34 (1). 
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Chap. V. g, 21. " Any person shall have power to assign personal 

property now by law assignable, including chattels real, 
directly to himself and another person or other persons or 
corporation, by the like means as he might assign the same 
to another." 

Prior to the Act of 1859 an assignment of leasehold pro- 
perty or choses in possession by A. to himself and B. 
vested the whole of the property in B. ; and it was 
therefore necessary on a change of trustees to have two 
deeds, namely, first, an assignment by the continuing 
trustee to a provisional trustee, and, secondly, an assign- 
ment by such provisional trustee to the continuing and new 
trustees jointly. 
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CHAPTER VI. Chap. VI. 

CHOSES IN ACTION {continued). 

In exception to the doctrine of the non-assignabihty of a Bills of 
chose in action, Bills of Exchange early became assignable p'romissoiy 
by custom (a), and Promissory Notes_ by statute (5) ; and negotiable, 
the person who by a g enuine in dorsement, or, where the 
instrument was payable to bearer, by deUvery, became holder, 
might sue in his own name on the contract, and, if a bond 
fide holder for value, he had a good title notwiihstanding 
any defect of title in the party (whether indorser or deliverer) 
from whom he took it (c), that is to say, it was ' negotiable.' 
The rule, that any one taking an assignment of a chose in 
action takes it subject to all existing equities {d), was not 
the rule as regards the right to sue on a bill of exchange or 
promissory note (e). 

The following is a form of Bill of Exchange : — i- Bills of 

exchange. 

" London, 1st April, 1887. 
£100. 

Two months after date pay to Mr. John Jones or 
Order One Hundred Pounds for value received. 

Benjamin Beown. 
To 

Mr. Egbert Eobinson, 

Merchant, Liverpool." 



(«) Notes to Uyall v. Bowles, 2 Wi. Q. B. 382, per Blackburn, J. ; 

& T. L. Ca. in Eq. 837. v. Race, 1 Sin. L. Ca. 516. 

(5) 3 & 4 Anne, o. 9 ; 7 Anne, (d) Ante, p. 96. 
c. 25. (e) Taylor v. Blalcelock, L. R. 32 Ch. 

(c) Grouch V. Credit Fancier, L. E. 8 P. 567, yer Cotton, L.J. 
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Chap. VI . Benjamin Brown would be termed the ' drawer ' ; Robert 
Bobinson the ' drawee,' and, if he accepted it the 'acceptor'; 
John Jones tlie 'payee,' and, if he indorse it, the 'in- 
dorser'; and the person to whom it is indorsed the 
' indorsee ' or ' holde;i-.' 
Blackstone says (/) : — 

" A bill of exchange is a security , originally invented among 
merchants in different countries, for the more easy re mittance of 
money from one to the other, which has since spread itself into 
almost all pecuniary transactions. It is an open letter_of request 
from one man to another, desiring him to pay a sum named 
therein to a third person on his account ; by which means a man 
at the most distant part of the world may have money remitted 
to him from any trading country. If A. lives in Jamaica, and 
owes B., who lives in England, lOOOL, now if C. be going from 
England to Jamaica, he may pay B. this lOOOL, and take a bill 
of exchange drawn by B. in England upon A. in Jamaica, and 
receive it when he comes thither. Thus doesB. receive his debt, 
at any distance of place, by transferring it to C. ; who carries 
over his money in paper credit, without danger of robbery or loss. 
This method is said to have been brought into general use by the 
Jews and Lombards, when banished for their usury and other 
vices ; in order more easily to draw their effects out of France 
and England, into those countries in which they had chosen to 
reside. The invention of them was a little earlier : for the Jews 
were banished out of Guienne in 1287, and out of England in 
1290 ; and in 1236 the use of paper credit was introduced into 
the Mogul Empire in China." 

Again, Professor Bell says [g) : — 

" Bills are to be viewed not only as obligations of simple form 
and ready execution, but as part of the circulating medium of the 
country, by means of which manufacturers and merchants turn 



{/) Vol. ii. 466. 

ig) Bell's Principles of the Law of Scotland (edited by Guthrie), § 305. 
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credit into a negotiable shape, and are enabled to proceed with Chap. VI. 
their dealings as if paid in cash for their goods, while the buyer 
is indulged with a delay of payment till the returns of trade fill 
his hands." 



The Bills of Exchange Act, 1882 (h), was passed tu BiUs of 
codify the law relating to bills of exchange, cheques, and Act, 188-2. 
promissory notes, and, with the exception of two special Common law, 
provisions relating to Scotland only {i), it makes one uniform ^'[.y, "a"'^^'""*' 
law for the whole United Kingdom ; the rules of common niptcy. 
law, liowever,^jj3cludin^ the law merchant, when not in- 
consistent witlijhe express provisions of the Act, continue 
to apply (/i;). Also the rules in bankruptcy continue to 
apply (Z). 

The Act contains the following definition of a Bill of Definition. 
Exchange (m) : — 

S. 3 (1). " A bill of exchange is an unconditional orde r in 
wilting, addressed by one person to another, signed by the 
person giving it, requiring the person to whom it is addressed 
to pay on deman d, or at a fixed or determinable future Jime, 
a sum certain in money to, or to the order of, a s pecifi ed 
person, or to bearer. 

(2.) "An instrument which does not comply jvijOi, these 
conditions , or which orders aiiy^a^ to^ be done in^aMition to 
the payment of money, is not a bill of exchange. 

(3.) " An oi'der to pay out of a particular fun d is not 
unconditional within the meaning of this section ; but an 
unqualified order to pay, coujiled with (a) an indication of a 
particular fund out of which the drawee is to re-imburse 



(h) 45 & 46 Vict. c. 61. K. S. C. 1883, Ord. XIV. has been 

(i) SS. 53 (2), 100. See also s. 98, siibstituted for 18 & 19 Vict. c. 67. 

preserving the summary procedure (/c) 45 & 46 Vict. c. 61, s. 97 (2). 

under 12 Geo. III. c. 72, ss. 37, 39— {1} S. 97 (1). 

43 ; and 1 & 2 Vict. c. 114, ss. 1, 0. (m) S. 3. 

In England summary procedure imder 
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Chap. VI. himself or a particular account to be debited with the 

amount, or (6) a statement of the transaction which gives 
rise to the bill is unconditional. 

(4.) " A bill is not invalid by reason 
(a.) That it is not dated ; 
(b.) That it does not specify the value given, or 

that any value has been given therefor ; 
(c.) That it does not specify the place where it is 
drawn or the place where it is payable." 

foreign °' ^^^^^ °^ cxcliaDge are classified as 'inland' or 'foreign.' 

Before the statutes passed in 1856 (n) for assimilating the 
mercantile laws of tlie United Kingdom, a bill drawn in 
Scotland or Ireland upon England was a foreign bill ; l)ut 
those statutes extended the geological limits for inland 
bills, and these remain the same under the Bills of 
Exchange Act, 1882, in which are the following definitions 
of inland and foreign bills (o) :— • 

S. 4 (1). " An inland bill is a bill which is or on the face 
of it purports to be (a) both drawn and payable within the 
British islands, or (b) drawnjwithin. the British ^^^^ 
s_orQe person resident therein. Any other bill is a foreign 
bill. 

For the purposes of this Act ' British Islands ' mean 
any part of the United Kingdom of Great Britain and Ire- 
land, the Islands of Man, Guernsey, Jersey, Alderney, and 
Sark, and the islands adjacent to any of them being part of 
the dominions of Her Majesty. 

(2.) " Unless the contrary appear on the face of the bill 
the holder may treat it as an inland bill." 

Payee. Where a bill was not payable to bearer it was requisite 

that the payee should be so named or indicated as to be 



(n) 19 & 20 Vict. c. 60, s. 12 ; ]9 & 46 Vict. c. 61, s. 96). 
20 Vict. 0. 97, s. 7 (repealed by 45 & (o) 45 & 46 Vict. c. 61, s. 4. 



INCOEPOEEAL THINGS— CHOSES IN ACTION. 109 

capable of being ascertained at the time the instrument was Chap. VI. 
raade ; therefore there coukl not be an alternative paj'ee, 
as A. or B. (jj), nor could the payee be an officer for the 
time being of a company (g) ; but now a bill may be made 
payable in the alternative, or to such officer. The Bills of 
Exchange Act, 1882, provides (r) : — 

S. 7 (1). " Where a bill is not payable to bearer, the payee 
• inust be named or otherwise indicated therein within reason- 
able certainty. 

(2.) " A bill may be made payable to two or more payees 
jointly, or it may be made payable in the alternative to one 
of two, or one or some of several paj^ees. A bill may also 
be made payable to the holder of an office for the time 
being. 

(3.) " Where the payee is a fictitious or non-existing person 
the bill may be treated as payable to bearer." 

Formerly a bill of exchange was not negotiable unless it What mus are 
contained one or other of the words ' order ' or ' bearer ' ; 
but now these words need not appear (s). It is thus stated 
in the Bills of Exchange Act, 1882, what bills are not 
negotiable and what are (f) : — 

S. 8 (1). " When a bill contains words prohibiting transfer, 
or indicating an intention that it should not be transferable, 
it is valid as between the parties thereto, but is not ne- 
gotiable. 

(2.) " A negotiable bill may be payable either to order or 
to bearer. 

(3.) " A bill is payable to bearer which is expressed to be 
so payable, or on which the only or last indorsement is an 
indorsement in blank. 



{p) Blanckenliagen v. Blundell, 2 B. (s) Byles on Bills (I4th ed.), 9.3 

& Aid. 417. (note). 

(q) Storm v. Stirling, 3 E. & B. 832, («) 45 & 46 Vict. c. 61, s. 8. 

(r) 45 & 46 Vict. c. 61, s. 7. 
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Cha p. VI. (4.) " A bill is imyable to order which is expressed to 

be so payable, or which is expressed to be paj'able to a 
pai'ticular person, and does not_ contain words prohibiting 
transfer or indicating an intention that it should not be 
transferable (/()■ 

(5.) "Where a bill, either originally or by indorsement, is 
expressed to be payable to the order of a specified person, 
and not to him or his order, it is nevertheless payable to 
him or his order at his option." 



When 
payable. 



A bill is either payable on demand, or at a deter- 
minable future time. Each is defined by the Act as 
follows (x) : — 

S. 10 (1). " A bill is payable on demand ; — 

(«.) "Which is expressed to be ijayable on 
demand, or at sight, or on joresenta^ 
tion : or 
(&.) In which no time for payment is ex- 
pressed. 
(2.) " Where a bill is accepted or indorsed when it is over- 
due, it shall, as regards the acceptor who so accepts, or any 
indorser who so indorses it, be deemed a bill payable on 
demand. 

S. 11. "A bill is payable at a determinable future time 
within the meaning of this Act which is expressed to be 
payable : — 

(1.) At a fixed period after date or sight. 
(2.) On or at a fixed period after the occurrence of a 
specified event which is certain to happen, 
though the time of happening may be uncertain. 
An instrument expressed to be payable on a con- 
tingency is not a bill, and the happening of 
the event does not cure the defect." 



(u) Formerly in Scotland only, not 
in England, might bills, although not 
taken payable to order, be indorsed ; 



Bell's Principles, § 329. 
(x) 45 & 46 Yict. c, 61, ss. 10, 11. 



» 
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In the case of the hitter, three days, called ' days of Chap. VI. 
grace,' are added to the time of payment fixed by the Days of grace. 
bill : but when the last of such days falls on Sunday, 
Christmas Day, Good Friday, or a day appointed by Royal 
Proclamation as public fast or thanksgiving day, the bill is 
due and payable on the preceding busiaess day ; or when 
the last day of grace is a bank holiday (other than Christ- 
mas Day or Good Friday), or it is a Sunday and the second 
dc\y of grace is a bank holiday, the bill is due and payable 
on the succeeding business day {y). 

A bill is not invalid by reason only that it is ante-dated, 
post-dated, or bearsdate on a. Sunday (z). 

The name of a ' referee in case of need ' may be inserted Referee in 
in a bill by the drawer or any indorser, that is, a person to "" ' 
whom the holder may resort in case the bill is dishonoured 
by non-acceptance or non-payment (a). 

It has been said above that the drawee of the bill, Acceptance. 
if he accept it, is termed the acceptor. The following 
definition and requisites of acceptance are given in the 
Act {h) :— 

S. 17 (1.) " The acceptance of a bill is the signification by 
the drawee of his assent to the order pi the drawer ; 

(2.) "An acceptance is invahd unless it complies with the 
following conditions, namely : 

(«.) It must be written on the bill and be signed by 
the drawee. The mere signature of the drawee 
without additional words is sufficient. 
(&.) It must not express that the drawee will perform 
his promise by any other means than the pay- 
ment of money." 



iy) S. 14. (a) S. 15. And see ss. 4.3, 47. 

(z!) S. 13. (J) S. 17. 
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Cha p, vr. The provision that mere signature is sufficient for accept- 
ance is in accordance with the Bills of Exchange Act, 
1878 (c), which was passed to overrule a decision in 1876 
that it was not sufficient since the Mercantile Law Amend- 
ment Act, 1856 {d). 

An acceptance may be ' general ' or ' qualified.' The 
Act says (e) : — 

S. 19 (2.) " A general acceptance assents without qualifica- 
tion to the order of the drawer. A qualified acceptance in 
express terms varies the effect of the bill as drawn. 
In particular an acceptance is qualified, which is 

(a.) Conditional, that is to say, which makes paj'ment by 
the acceptor dependent on the fulfilment of a condition 
therein stated : 
(6.) Partial, that is to say, an acceptance to pay part only 

of the amount for which the bill is drawn : 
(c.) Local, that is to saj', an acceptance to pay only at a 
particular Specified place : 
An acceptance to pay at a particular place is a general accept- 
ance, unless it expressly states that the bill is to be paid there 
only and not elsewhere : 

(d.) Qualified as to time : 

(e.) The acceptaiiee^ of some one or more of the drawees, 
but not of all." 

Deiiyeiy. To givo effect to it there must be delivery of the bill (/), 

that is, transfer of possession, actual or constructive, from 
one person to another (g), and until delivery every contract 
in it, whether the drawer's, the acceptor's, or an indorser's, is 
incomplete and revocable ; or there must be notification, 



(c) 41 & 42 Vict. 0. 13 ; repealed by Ca. 754. 

45 & 46 Vict. c. 61, s. 96. (e) 45 & 46 Vict. c. 61, s. 19. 

(d) 19 & 20 Vict. c. 97, s. 6. See (/) 45 & 46 Vict. c. 61, b. 21. 
Hindhaugh v. Blakey, L. E. 3 C. P. D. (ry) S. 2. 

136 ; also Steele v. M'Kinlaij, 5 Ap. 
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that is, notice by the drawee to, or according to the direc- Chap. VI. 
tions of, the person entitled to the bill that he has accepted 
it, and then the acceptance is complete and irrevocable {h). 

The signing and delivery of a blank or skeleton bill is a skeleton 
prmA facie authority tjO_fill it_up_foi^ny an^^ indite 

staj^p will_cover, using the signature fo~r that "of the drawer, '"''■'"™'"*'- 
the acceptor, or an indorser ; and similarly, when a bill is 
wanting in any material particular the holder has primd 
fade authority to fill up the omission in any way he thinks 
fit(/). Bat the completion must be within a reasonable 
time and in accordance with the authority given {j) ; the 
drawer's name, it would seem, may be filled in even after 
the acceptor's death (A). 

As wc have seen (/), infants are generally incapable of Parties- 
entering into contracts, and in general a corporation can corpontions. 
only contract by writing under their common seal (to), and 
being established for a specific purpose canno t bind itself 
by a contract which is entirely unconnected Avith the pur- 
poses of its inc orporation (n). Therefore, it was held that 
a railway company, incorporated in the usual way by 
private Act of Parliament, which contained no provision 
empowering them to draw, accept, or indorse bills of 
exchange, was not competent to do so, and acceptances 
given by them with the seal of the company annexed were 
not binding upon them (o). But a corporation may issue 
bills, Avhere the terms of the instrument under which it is 
constituted authorise, upon a fair construction, the issuing 



(7i) 4,'3 & 46 Vict. c. 61, .'s. 2, 21. (;») Ante, p. 49. See Croud, v. 

(i) S. 20(1). Bee Garrard V. Levis, Credit Foncici nf Emjkmd, L. E. 8 

L. K. 10 Q. B. D. 30. Q. B. 374. 

(j) 45 & 46 Vict. c. 61, s. 20 (2). {n) Bateman v. Sj'H IVaks ]!,iil. Co., 

(k) Curtis V. IFhite, L. E. 55 Cli. D. L. E. 1 C. P. 508, per Erie, C..h 

666. . (o) lb. p. 499. 

{I) Ante, p. 37, 
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Chap. VI. 



, of bills, or where the business of the corporation is one 
which c annot in its ordinary course be carried on without 
bills (/>), for instance, where it is incorporated for the pur- 
pose of trade (q). In the case of a company under the 
Companies Act, 1862, the provisions thereof not being 
affected by the Bills of Exchange Act (r), the question will 
' turn upon the proper construction of the Memorandum and 
'Articles of Association (s). Accordingly, by the Bills of 
Exchange Act, -1882, it is enacted as follows (t) : — • 

S. 22 (1.) " Capacity to incur liability as a party to a bill 
is co-extensive with capacity to contract. 

Provided that nothing in this section shall enable a 
corporation to make itself liable as drawer, acceptor, or 
indorser of a bill unless it is competent to it so to do 
under the law for the time being in force relating to corpora- 
tions. 

(2.) " Where a bill is drawn or indorsed by an infant, 
minor,, or corporation, having no capacity or power to incur 
liability on a bill, the drawing or indorsement entitles the 
holder to receive payment of the bill, and to enforce it 
against any other partj' thereto." 

In the case of a corporation in place of signature to any 
instrument in writing required by the Act to be signed, the 
cor porate seal may beattached ; but this does not mean 
that the bill or note of a corporation must be under seal [u). 
By the Companies Act, 1862 (x), with regard to a company 



(p) Peruvian Bail. Go. v. Thames & on acceptances for tlieir company 

Mersey Mar. Ins. Go., L. E. 2 Ch. Ap. when it lias no power to accept bills, 

622, per Lord Cairns, L.J. see West London Gommeroial Bank v. 

(2) Byles on Bills, IT. Kitson, L. R. 13 Q. B. D. 360. 

(r) 45 & 46 Vict. c. 61, s. 97 (2) (6). (t) 45 & 46 Vict. c. 61, s. 22. 

(s) See Buckley's Companies Acts, («) S. 91. 

156 ; 25 & 26 Vict. c. 89, s. 47. As (x) 25 & 26 Vict. c. 89, s. 47 ; and 

to the personal liability of directors see 36 & 31 Vict. c. 131, s. 37. 
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incorporated thereunder, and having authority to draw, Chap. VI. 
accept, or indorse a bill of exchange, it is provided that : — 

S. 47. " A promissory note or bill of exchange shall be 
deemed to have been made, accepted, or indorsed on behalf 
of any company under this Act, if made, accepted, or indorsed 
in the name of the company by any person acting mider 
the authority of the company, or if made, accepted, or 
indorsed by or on behalf or on account of the company by 
any person acting under the authority of the company." 

Signature is essential to liability under a bill whether as signature. 
drawer, indorser, or acceptor, but it may be written by 
another person by or under the authority of the person to 
be liable {y) ; and generally where a signature is forged or 
placed on a bill without authority, it is wholly inoperative, 
unless the party, against whom it is sought to retain or 
enforce payment of the bill, is precluded from setting up the 
forgery or want of authority {s). For instance, where one (Estoppel- 
sued upon a bill has declared or admitted that the signature ~" ' 
is his own and has thereby altered the condition of the 
holder to whom the declaration or admission has been 
made, he is estopped from denying his signature (a) ; but 
where there has been no such declaration or admission, but 
on the contrary a statement that the alleged signature was 
a forgery, there arises no such estoppel and there_caimotJie 
ratification o f a forgery (h). Ratification can apply only to 
an unauthorised signature not amounting to a forgery, for 
instance, where it was jDretended to be made for or under 
the authority of the person sought to be charged (c). 



{y) 45 & 46 Vict. c. 61, s. 91. Linm Co., 6 Ap. Ca. 82. 

(s) Ss. 23, 24. (5) Ih. 

[a) Brook v. Hooh, L. B,. 6 Ex. 99, (c) Ih. 

per Kelly, C.B. See M'Ken!.ie v. British 

I 2 
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Chap. VI. 

(Bankers. ) 



(Per procura- 
tion — agent.) 



ConsiJeration. 



For the protection of bankers, however, Avhen a bill 
paj'able to order on demand is drawn on a banker, who 
pays it in good faith and in the ordinary course of business, 
he need not show that the indorsement of the payee, or any 
subsequent indorsement, was by or under the authority 
of the person whose indorsement it purports to be ; and 
he will b e deemed to have paid in due course, although 
the indorsement have been forged or made without au- 
thority' (d). 

Sometimes the signature is ' by procuration,' thus, 
"Benjamin Brown per pro: Samuel Smith." Such a 
signature operates as notice that Samuel Smith as the agent 
of Benjamin Brown has but a liniited authority to sign ; and 
the principal is bound only if the agent was„ acting within 
the limits of his authority (e). Where an agent signs for 
or on behalf of a principal, or in a representative character, 
he is not liable ; but the mere addition to his signature of 
words describing him as an agent, or as filling a repre- 
sentative character, does not exempt him from personal 
liability (/). The usual term to employ in an indorsement 
by an agent is sans recours or ' without recourse/ (' to me ' 
being understood), or sans f rat's. 

It will be remembered that in the case of a contract by 
deed, that is, under seal, or, as it is termed, a ' specialty,' 
consideration is presumed in law ( g) ; this is by reason of 
the solemnity and deliberation with which, on account of 
the ceremonies to be observed, it is supposed to be entered 
into. But to support a contract not under seal, or a ' simple 
contract/ valuable consideration must be proved. Now 



(rf) 45 & 46 Vict. c. 61, s. 60 ; taken (/) S. 26. 

from 16 & 17 Vict. c. 59, s. 19. (g) Ante, p. 13. 

(e) 45 & 46 Vict. c. 61, s. 25. 
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contracts arising on a bill of exchange are simple contracts, Chap. VI. 
but consideration is presumed till the contrary appear ; or, 
as it is expressed in the Bills of Exchange Act, 1882 (/^) : — ■ 

S. 30 (1.) " Every party whose signature appears on a bill 
is primd facie deemed to have become a party thereto for 
value. 

(2.) " Every holder of a bill is primd facie deemed to be a 
holder in due course ; but if in an action on a bill it is 
admitted or proved that the acceptance, issue, or subsequent 
negotiation of the bill is affected with fraud, duress, or force 
and fear, or illegality, the burden of proof is shifted, unless 
and until the holder proves that, subsequent to the alleged 
fraud or illegality, value has in good faith been given for 
the bill." 

Valuable consideration may be constituted (^) by : — 

S. 27 (1) " (a.) Any consideration sufficient to support a 
simple contract ; 

(b.) An agtgc^dentdehLor liability. Such a debt or 
liability is deemed valuable consideration whether the bill is 
payable on demand or at a future time." 

Sometimes a person wishing to issue a bill will ask Accommoda. 
another to lend him his acceptance, the intention being 
that the latter should be considered as the real acceptor of the 
bill, and should take up the bill when it became due, but 
the former should provide the funds for so doing or in- 
demnify the acceptor {k). Such a bill is called an ' accom- 
modation bill.' With regard to it the Bills of Exchange 
Act has the following provision (l) : — 



(h) 45 & 46 Vict. c. 61, s. 30 ; and Ca. 115. And see post, p. 233. 

see s. 27. (k) Reynolds v. Doyle, 1 Man. & Gr. 

(i) 45 & 46 Vict. c. 61, s. 27 (1). 753 ; and Byles on Bills, 151. 

See per Lord Blackburn in M'Lean v. {I) 45 & 46 Vict. c. 61, s. 28. 
Clydesdale Banking Co., L. E. 9 Ap. 



tion. 



due course. 
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Chap. VI. S. 28 (1.) " An accommodation party to a bill is a person 

who lias signed a bill as draw er, acceptor, or indorser, 
without receiving value therefor, and for the purpose of 
lending his name to some other person. 

(2.) "An accommodation party is liable on the bill to a 
' holder for value ; and it is immaterial whether, when such 
j holder took the bill, he knew such party to be an accommoda- 
1 tion party or not." 

It will be observed that the accommodating party becomes 
liable as soon as value is given, and notice to the party 
giving value is immaterial. 
Holder iu The ' holder of a bill in due course,' w^hich expression 

takes the place of ' bond fide holder for value without 
notice,' is thus defined (m) : — 

S. 29 (1.) "A holder in due com*se is a holder who has 
taken a bill, complete and regular on the face of it, under the 
following conditions, namely, — 

(a.) That he became the holder of it before it was 
overdue, and without notice that it had been 
previously dishonoured, if such was the fact : 
(h.) That he took the bill in good faith and for value, 
and that at the time the biU was negotiated to 
him he had no notice of any djfecHn the tit le of 
the person who negotiated it. 
(2.) " In particular the title of a person who negotiates a 
bill is defective within the meaning of this Act when he 
obtained the bill, or the acceptance thereof, by fraud, duress, 
or force and fear, or other unlawful means, or for an illegal 
consideration, or when he negotiates it in breach of faith, or 
imder such circumstances as amount to a fraud, 

(3.) " A holder (whether for value or not), who derives his 
title to a bill through a holder in due com'se, and who is not 
himself a party to any fraud or illegality affecting it, has a ll 
t he ri ghts of thathd^der in due course as regards the acceptor, 
and all parties to the bill prior to that holder." 

(/))) 45 & 4G Vict. c. 61, s. 29. 
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We have seen what bills are negotiable, and that there Chap. VI. 
must be delivery of the instrument to give effect to it (n). Negotiation. 
This leads to the question what amounts to negotiation of a 
bill. The Act thus expresses it (o) : — 

S. 31 (1.) " A bill is negotiated when it is transferred from 
one person to another in such a manner as to constitute 
the transferee the holder of the bill. 

(2.) " A bill payable to bearer is negotiated by delivery. 

(3.) " A bill payable to order is negotiated by the indorse- 
ment of the holder completed by delivery. 

(4.) " Where the holder of a bill payable to his order 
transfers it for value without indorsing it, the transfer gives 
the ti'ansferee such title as the transferor had in the bill,' arid 
the transferee in addition acquires the right to have the 
indorsement of the transferor. 

(5.) " Where any person is under obligation to indorse a 
bill in a representative capacity, he may indorse the biU in 
such terms as to negative personal liability." 

The indorsement is sometimes written on an ' allonge, indorsement. 
that is, a slip of paper attached to the bill, where there is 
not room on the bill for all the indorsements (jj). 

Where in a bill payable to order the payee or indorsee is 
wrongly designated or his name is misspelt, he may indorse 
the bill as therein described, adding, if he think fit, his 
proper signature (q). Where a bill is made payable to the 
order of a married woman thus, " To Mrs. John Jones or 
order," the generally accepted indorsement is (say) "Martha 
Jones, wife of John Jones " (r). 

Although the drawing of a bill must be unconditional. 



(n) Ante, ss. 8, 21 ; ante, pp. 109, (q) S. 32 (4). 

112. (r) See Chalmers on Bills of Ex- 

(o) 45 & 46 Vict. c. 61, s. 31. change Act, 1882, p. 21. 
{p) S. 32 (1). 
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Chap. YI, the acceptance, it will have been seen, may be condi- 
tional (s), fur instance, " payable on delivery of bills of 
lading " : so an indorsement is not void because it purports 
to be conditional, but the condition may be disregarded by 
the payer, and payment to the indorsee will be valid 
whether the condition have been fulfilled or not (t). 

An indorsement ' in blank ' specifies no indorsee, and the 
bill is payable to bearer ; a ' special ' indorsement speci- 
fies the person to whom, or to whose order, the bill is 
payable (m). 

It would seem that the drawing of a bill may be restric- 
tive, in which case it is not negotiable (x) ; the indorse- 
ment may also contain terms making it restrictive (y) ; 
thus, it may be indorsed " Pay D. only," or " Pay D. for 
the account of X.," or " Pay D. or order for collection " (z). 
Negotiation A negotiable bill continues to be so until it has been re- 
dishonoured strictively endorsed, or discharged by payment or other- 
wise (a) ; but~if it-be 'overdue', or have been dishonoured ,(Z»), 
when negotiated the rights 'of the holder, will, not, be' the 
same as when negotiated before. The Act provides (c) : — 

S. 36 (2.) " Where an overdue^ bill is negotiated, it can 
only be negotiated subject to any defect of title affecting it at 
its maturity, and thenceforward no person who takes it can 
acquire or give a better title than that which the person from 
whom he took it had. 

(3.) " A bill payable on demand is deemed to be overdue 
within the meaning, and for the purposes, of this section, 
when it appears on the face of it to have been in circulation 



(s) 45 & 46 Vict. c. 61, s. 19 (2) (a) ; (x) 45 & 46 Vict. c. 61, s. 35 (1). 

onfe, p. 112. (a) S. 36(1). 

(<) S. 33. (b) See ss. 43 (1), 47 (1), as to Avhat 

(«) S. 34 (1) (2). is dishonour, by non-acceptance or hy 

{x) S. 8 (1) ; ante, p. 109. non-payment. 
{y) S. 32 (6;. S. 36. 



bill. 
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for an umeasonable length of time. What is an unreason- Chap. VI. 
able length of time for this purpose is a question of fact. ' 

(4.) " Except where an indorsement bears date after the 
maturity of the bill, every negotiation is prima facie deemed 
to have been effected before the bill v?as overdue. 

(5.) "Where a bill which is not overdue has been dis- 
honoured, any person who takes it with notice of the dis- 
honour takes it subject to any defect of title attaching 
thereto at the time of dishonour, but nothing in this sub- 
section shall affect the rights of a holder in due course " {d). 



Otherwise the rights and powers of the holder of the bill Eigi'ts of 
are as follows (e) : — 



holder. 



S. 38 (1.) " He may sue on the bill in his own name : — 
(2.) "Where he is a holder in due course, he holds the 
bill free from any defect of title of prior parties, as well as 
from mere personal defence s available to prior parties 
among themselves, and" may enforce p ayment against all 
parties j able on the bill : 

(3.) " Where his title is defective (a) if he negotiates the 
bill to a holder in due course, that holder obtains a good and 
complete title to the bill ; and {h) if he obtains payment 
of the bill, the person who pays him in due course gets a 
valid discharge for the bill." 

In order to render liable any party to a bill, in the Presentment 
following cases only is ' presentment ' by the holder of a ancc. °^^' 
bill to the drawee for acceptance necessary, namely : (1.) 
Where it is payable after sigh t, then it is necessary in order 
to fix the maturity of the instrument ; or (2.) Where it 
expressl y ^stipulates that it shall be presented ; or, 
(3.) Where it is drawn payable elsewhere than at the 
residence or place of business of the drawee (/). 



(fZ) For definition of ' holder in due (/) 45 & 46 Vict. c. 61, s. 39 (1), 

course,' see s. 29, miU, p. 118. (2), (3). 

(<;) 45 & 46 Vict. c. 61, s. 33. 
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Chap. VI. The holder of a bill payable after sight must either 
present it for acceptance or negotiate it within a reasonable 
time, or the drawer and all endorsers prior to that 
holder will be discharged ; in determining what is reason- 
able time regard must be had to the nature of the bill, the 
usage of trade with respect to similar bills, and the facts of 
the particular case (g). 

Presentment must be according to the rules expressed 
in the Act (k) ; except in the following cases, in which a 
bill may be treated as dishonoured by non-acceptance (^'), 
namely : — 

S. 41 (2) " (a.) Where the drawee is dead or bankrup t, or 
is a fictitio us person, or a person not having capacity tocon- 
tra,ct hj^ biir : 

(h.) Where, after the exercise of reasonable diligence, 
such presentment cannot be effected : 

(c.) Where, although the presentment has been irregular, 
acceptance has been refused on some other ground." 

Non-acceptance within the customary time must be treated 
as dishonour ; the effect of which is that an immediate 
right of recourse against the drawer and indorsers accrues 
to the holder, and no presentment for payment is 
necessary (/i-). 

A qualified acceptance may be refused by the holder and 
treated as dishonour ; but where taken without the 
authority or assent of the drawer or an indorser, it not being 
a partial acceptance whereof due notice has been given, 
such drawer or indorser is discharged from liability (1). 
Presentment Every bill must be presented for payment, or the drawer 

for payment. 



(g) 45 & 46 Vict. o. 61, s. 40. (k) Ss. 42, 43. 

(7i) S. 41 (1). (0 S. 44. 

(i) S. 41 (2). 
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and indorsers will be discharged (to), except in the follow- Chap. VI. 
ing cases (n) : — 

S. 46 (2) " (a.) Where, after the exercise of reasonable 
diligence presentment, as required by this Act, cannot be 
effected. 

The fact that the holder has reason to believe that the 
bill will, on presentment, be dishonoured, does not dispense 
with the necessity for presentment. 

(h.) Where the drawee is a fictitious person : 

(c.) As regards the drawer where the drawee or acceptor 
is not bound, as between himself and the drawer, to accept 
or pay the bill, and the drawer has no reason to believe 
that the bill would be paid if presented : 

(d.) As regards an indorser, where the bill was accepted 
or made for the accommodation of that indorser, and 
he has no reason to expect that the bill would be paid if 
presented : 

(e.) By waiver of presentment, express or implied." 

Presentment in order to bind the drawer and indorsers 
must be according to the rules expressed in the Act (o), for 
instance : — 

S. 45 (1.) "Where the bill is not payable on demand, 
presentment must be made on the day it falls due. 

(2.) " Where the bill is payable on demand, then, subject 
to the provisions of this Act, presentment must be made 
within a reasonable time after its issue in order to render the 
drawer liable, and within a reasonable time after its indorse- 
ment, in order to render the indorser liable. 

In determining what is a reasonable time, regard shall 
be had to the nature of the bill, the usage of trade with 
regard to similar bills, and the facts of the particular 
case. 



(m) 45 & 46 Vict. c. 61, s. 45. (n) S. 46 (2). 

(o) S. 45. 
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Chap. YI. (6.) " Where a bill is drawn upon, or accepted by two or 

more persons who are not partners, and no place of payment 
is specified, presentment must be made to them all. 

(7.) "Where the drawee or acceptor of a bill is dead, and 
no place of payment is specified, presentment must be made 
to a personal representative, if such there be, and with the 
exercise of reasonable diligence he can be found. 

(8.) " Where authorised by agreement or usage, a present- 
ment thi'ough the post office is sufiicient." 

Delay in presentment is excused when caused by circum- 
stances beyond the control of the holder, and not im- 
putable to his default, misconduct, or negligence ; but it 
must then be made with reasonable diligence when the 
cause of delay ceases to operate ( p). 

The effect of dishonour by non-payment is that an im- 
mediate right of recourse against the drawer and indorsers 
accrues to the holder {q). 
Notice of Notice of dishonour, whether by non-acceptance or by 

non-payment, must, except in the cases mentioned below, 
be given to the drawer and each, indorser, and any to 
whom notice is not given will be discharged (r) ; provided 
that : — 

S. 48 (1.) " Where a bill is dishonoured by non-accept- 
ance, and notice of dishonour is not given, the rights of a 
holder in due course subsequent to the omission, shall not 
be prejudiced by the omission. 

(2.) " Where a bill is dishonoured by non-acceptance, and 
due notice of dishonour is given, it shall not be necessary to 
give notice of a subsequent dishonour by non-payment 
unless the bill shall in the meantime have been accepted." 



{p) 45 & 46 Vict. c. 61, s. 46 (1). {q) S. 4". 

{r) S. 48. 
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The exceptions referred to above, in which notice of dis- Chap. YI. 
lionour is dispensed with, are very similar to those in 
which presentment for payment is dispensed with; they 
are (s) ; — 

S. 50 (2) " (a.) When, after the exercise of reasonable 
diligence, notice as required by this Act cannot be given to 
or does not reach the drawer or indorser sought to be 
charged ; 

(6.) By waiver, express or implied, notice of dishonour 
may be waived before the time of giving notice has arrived, 
or after the omission to give due notice : 

(c.) As regards the drawer in the following cases, 
namely — (1) where drawer and drawee are the same person, 
(2) where the drawee is a fictitious person o\- a person not 
having capacity to contract, (3) where the drawer is the 
person to whom the bill is presented for payment, (4) where 
the drawee or acceptor is as between himself and the drawer 
under no obligation to accept or pay the bill, (5) where the 
drawer has countermanded payment : 

{d.) As regards the indorser in the following cases, 
namely — (1) where the drawee is a fictitious person or 
a person not having capacity to contract, and the indorser 
was aware of the fact at the time he indorsed the bill, 
(2) where the indorser is the person to whom the bill is 
j)resented for payment, (3) where the bill was accepted 
or made for his accommodation." 

Notice must be given in accordance with the rules ex- 
pressed in the Act (t), for instance : — 

S. 49 (12.) " The notice may be given as soon as the 
bill is dishonoured, and must be given within a reasonable 
time thereafter. 

In the absence of special circumstances, notice is not 



(s) 45 & 46 Viut. c. 61, s. 50 (2). See s. 46 (2), ante, p. 12.3. 
(<) S. 49. 
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Chap. VI. deemed to have been given within a reasonable time, 

unless — 

(rt.) Where the person giving, and the person to 

receive notice, reside in the same place, the 

notice is given or sent off in time to reach the 

latter on the day after the dishonour of the bill : 

(b.) "Where the person giving, and the person to 

receive notice, reside in different places, the 

notice is sent off on the day after the dishonour 

of the bill, if there be a post at a convenient 

hour on that daj', and if there be no such post on 

that day, then by the next post thereafter. 

(13.) " Where a bill when dishonoured is in the hands 

of an agent, he may either himself give notice to the parties 

liable on the bill, or he may give notice to his principal. If 

he give notice to bis principal, he must do so within the 

same time as if he were the holder, and the principal upon 

receipt of such notice has himself the same time for giving 

notice as if the agent had been an independent holder. 

(14.) " Where a party to a bill receives due notice of 
dishonour, he has after the receipt of such notice the same 
period of time for giving notice to antecedent parties that 
the holder has after the dishonour." 

Delay in giving notice of dishonour is excused in circum- 
stances similar to those in which delay in presentment for 
payment is excused ; and in like manner notice must be 
given -with reasonable diligence when the cause of delay 
ceases to operate {it). 

Protest or ^ ' protest ' is a solemn declaration made by a notary- 

noting of ^ _ . 

til'- public (x) ; it must contain a copy of the bill, and must be 

signed by the notary, and must specify : — 

S. 51 (7) (a.) " The person at whose request the bill is 
protested : 



(«) 45 & 46 Vict. c. 61, s. 50 (1). (x) Byles on Bills, 212, 214 ; 45 & 

See 8. 46 (1), ante, p. 124. 46 Vict. c. 61, s. 51 (7). 
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(h.) " The place and date of protest, the cause or reason Chap. VI. 
for protesting the hill, the demand made, and the ' 
answer given, if any, or the fact that the drawee 
or acceptor could not be found." 

Where tlie bill is lost or destroyed, or wrongfully detained, 
the protest may be on a copy, or written particulars of it (?/). 
Where a notary cannot be obtained, it may be protested by 
a householder, or substantial resident of the place where the 
bill is dishonoured, in the presence of two witnesses, in the 
form prescribed by the Act (z). 'Noting' is a minute 
made on the bill by the officer at the time of refusal of 
acceptance or payment, and is considered as the preparatory 
step to protest (a). But the Act provides that where a bill is 
required to be protested within a specified time, or before 
some further proceeding is taken, it is sufficient that the bill 
has been noted for protest, and the formal protest may be 
extended at any time as of the date of the noting (6). 

An inland bill may be noted or protested for non- 
acceptance or non-payment ; but need not be so to preserve 
recourse against the drawer or indorser. On the other hand 
a foreign bill, appearing on the face of it to be such, must 
be duly protested (c). And where the acceptor of a bill 
becomes bankrupt, or suspends payment before it matures, 
the holder may have the bill protested for better security 
against the drawer and indorsers (d). 

Protest is dispensed with by any circumstances which 
would dispense Avith notice of dishonour, and delay is 
excused in similar circumstances (e). 



(y) 45 & 46 Viot. c. 61, s. 51 (8). (2). Various reasons are given for 

(a) S. 94, and Sched. I. this difference : see Byles on Bills, 211. 

(a) Byles on Bills, 214. (d) 45 & 46 Vict. c. 61, s. 51 (5). 

(6) 45 & 46 Vict. c. 61, s. 9.3. (e) S. 51 (9) ; and see s. 50 (1), (2), 

(c) 45 & 46 Vict. c. 61, s. 51 (1), ante, pp. 124, 126. 
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Chap. VI. As against the acceptor, presentment for payment is 
Acceptor. not necessarj, except when required by the terms of a 
qualified acceptance, and even then in the absence of express 
stipulation he will not, as the drawer and indorsers, be dis- 
charged by the omission to present it on the day it 
matures ; nor as against him is protest or notice of dis- 
honour necessary (/). 

It will be remembered that an acceptance to pay at a par- 
ticular place, without an express statement that the bill is 
to be paid there only and not elsewhere, is a general and 
not a qualified acceptance {g). 
Exhibiting Tlie bill must be exhibited when pavment is demanded, 

and delivering , '■ 

up of bill. and on payment delivered up to the party paying it {h). 
Liabilities of The engagements of the acceptor of a bill, of the drawer, 
pai lea. ^^^ ^£ ^^ indorser, are thus expressed in the Act (?') ; — 

S. 54. " The acceptor of a bill by accepting it — 

(1.) Engages that he will pay it according to the tenor 
of his acceptance. 
S. 55 (1.) " The drawer of a bill by drawing it — 

Engages that on due presentment it shall be 
accepted and paid according to its tenor, and 
that if it be dishonoured he will compensate the 
holder or any indorser who is compelled to pay 
it, provided that the requisite proceedings on 
dishonour be duty taken ; 
(2.) " The indorser of a bill by endorsing it — 

Engages that on due presentment it shall be 
accepted and paid according to its tenor, and 
that if it be dishonoured he will compensate the 
holder or a subsequent indorser who is compelled 
to pay it, provided that the requisite proceedings 
on dishonour be duly taken." 



(/) 45 & 46 Vict. c. 61, s. 52 (1), (A) S. 52 (4). 

(2), (3). ('■> ^^' ^4' ^^• 

((,) S. 19 (2) (c), mie, p. 112. 
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A stranger who signs the bill {e.g., for security,) incurs Chap. VI. 
no liability to the drawer or acceptor, but he incurs the 
liability of an indorser to a holder in due course {h). 

Where a bill is dishonoured, the following liquidated Damages on 

_ _ dishonour of 

damages may be recovered against the parties liable, — by Mil. 
the holder from any party liable on the bill, by the drawer 
who has been compelled to pay from 'the acceptor, and by 
an indorser who has been compelled to pay from the 
acceptor, or from the drawer, or from a prior indorser : — 

(a.) The amount of the bill. 

(h.) Interest from presentment for payment, if payable 

on demand, otherwise from maturity, 
(c.) The expenses of noting or, when protest is necessary 

and the protest has been extended, of protest {I). 

Where the bill has been dishonoured abroad, in lieu of the 
above, the holder may recover from the drawer or an in- 
dorser, and the drawer or an indorser who has been com- 
pelled to pay, may recover from any party liable to him, the 
amount of the re-exchange with interest thereon until pay- 
ment. In addition to this, special damages of an unliqui- 
dated character which have been sustained may be 
recovered (m). 

Where interest may be recovered as liquidated damages, 
it may, if justice so require, be withheld wholly or in part ; 
and, where a bill is expressed to be payable with interest at 
a given rate, interest as damages may or may not be given 
at the same rate as interest proper [n). ' Interest proper ' 



(it; 45 & 46 Vict. c. 61, s. 56. See See s. 97 (2), ante, p. 107 ; and In re 

Steele v. M'Kinlay, L. K. 5 Ap. Ca. Gillespie db Boharts, L. R. 18 Q. B. D, 

754. 286. 

(0 45 & 46 Viet. c. 61, a. 57 (1). (w) 45 & 46 Vict. c. 61, s. 57 (3). 

(m) 45 & 46 Vict. c. 61, s. 57 (2). 
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Discharge 
of bill. 



Chap. YI. is where ca bill is expressed to be payable with interest ; 
which, unless the instrument otherwise provides, runs from 
the date of the bill, and if the bill is undated from its issue (o). 

A bill is discharged : — 

(a) by payment in due course (that is, at or after 
maturity to the holder in good faith and without 
notice of defect in title) by the drawee or ac- 
ceptor (jy) : 

(b) if an accommodation bill, when paid in due course 
by the party accommodated (q) : 

(c) where the acceptor is the holder at or after maturity 
in his own right (r) : 

(d) when the holder at or after maturity renounces his 
rights against the acceptor; but such renunciation 
must be in writing, unless the bill is delivered up 
to the acceptor (s) : 

(e) where it is intentionally and apparently cancelled by 
the holder or his agent (t). 



Alteration. 



Also, where a bill or acceptance is materially altered 
without the assent of all parties, the bill is discharged, except 
against the party who made, authorised, or assented to the 
alteration, and subsequent indorsers ; provided that, where 
the alteration is not apparent, the holder in due course may 
avail himself of the bill as if it had not been altered, and 
may enforce payment according to its original tenor (u). 
Where the alteration is such as to make a fresh stamp 



(o) 45 & 46 Vict. c. 61, s. 

(p) S. 59 (1). 

((?) S. 59 (3). 

(r) S. 61. 

(s) S. 62. 

(0 S. 63. 



9 (3). («) 45 & 46 Vict. c. 61, s. 64. But 

see as to supplying material omission, 
s. 20, ante, p. 113. For instance of 
material alteration, see Suffell v. BanJc 
of Enrjland, L. E. 9 Q. B. D. 555, 
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requisite, the bill may notwithstanding be void under the Chap. YI. 
Stamp Acts (x). 

The provisions of the Act as to protesting inland and Acceptance 

1 -ii r p p for honour. 

foreign bills for non-acceptance or for non-payment, or lor 
better security, have been referred to (y). It also provides, 
in accordance generally with the previous law or custom 
enabling anyone interested to intervene for the protection 
of any party from loss by the return of the bill and accumu- 
lation of expenses, that where a bill has been protested for 
non-acceptance or for better security and is not overdue, 
any person not already liable on it may, with the consent 
of the holder, intervene and accept the bill supra protest, 
for the honour of any party liable on it, or of the person for 
whose account it was drawn (z) ; where a bill payable after 
sight is accepted for honour, its maturity is notwithstanding 
calculated from the date of the noting for non-acceptance (a). 
The liability of the acceptor for honour is thus ex- 
pressed (b) : — 

S. 66 (1.) " The acceptor for honour of a hill by accept- 
ing it engages that he will, on due presentment, pay the bill 
according to the tenor of his acceptance, if it is not paid by 
the drawee, provided it has been duly presented for payment, 
and protested for non-payment, and that he receives notice 
of these facts. 

(2.) " The acceptor for honour is liable to the holder and 
to all parties to the bill subsequent to the party for whose 
honour he has accepted." 

A dishonoured bill accepted for honour, or containing a 



(x) 45 & 46 Vict. c. 61, s. 97. (a) S. 65 (5). 

ly) S. 51, ante, pp. 126, 127. (6) S. 66. 

In) S. 65. 

K 2 
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Chap. VI. reference in case of need (c), must be protested for non- 
payment before presentment to the acceptor for honour or 
referee in case of need ; delay in presentment, or non-pre- 
sentment, is excused in the same circumstances as delay in 
presentment, or non-presentment, for payment {d). 
Payment Also where a bill has been protested for non-payment 

any person may intervene to pay it supra protest for the 
honour of any party liable on it, or of the person for whose 
account it was drawn (e). Acceptance for honour does not 
require to be attested by a notarial act (/), but payment 
for honour, to operate as such, and not as a mere voluntary 
payment must be so attested {g). The effect of payment 
for honour is thus expressed {h) : — 

S. 68 (5.) " Where a bill has been paid for honour, all 
parties subsequent to the party for whose honour it is paid 
are discharged, but the payer for honour is subrogated for, 
and succeeds to both the rights and duties of, the holder as 
regards the party for whose honour he pays, and all parties 
liable to that party." 

If the holder refuse to receive payment supra protest, he 
will lose his right of recourse against any party who would 
have been discharged by payment (^ ). 

Bills in a set. Foreign bills are often drawn in duplicate or in ' a set,' 
each part of the set being numbered and referring to the 
other parts ; for instance : — 

" Calcutta, 1 Jan., 1887. 
£5000. 

At three months after sight pay this one first of 



(c) 45 & 46 Vict. c. 61, s. 15. See (/) S; 65 (3). 
ante, p. 111. (</) S. 68 (3). 

(d) 8. 67. See s. 46, ante, p. 124. (h) S. 68 (5). 

(e) S. 68. (i) S. 68 (7). 
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exchange (second and third not paid) to the order of Mr. John Chap. VI. 
Jones the sum of £6000 sterling value in account. 

" B. Beown & Co." 
To E. EOBINSON & Co." 

The wliole of the parts constitute one bill {h). Where 
the holder of a set indorses two or more parts to different 
persons, he is liable on each part, and every subsequent 
indorser is liable on the part he has indorsed, as if the parts 
were- separate bills (Z). If the drawee accepts more than 
one part, and his acceptances get into the hands of dif- 
ferent holders in due course, he will be liable on each part 
as on a separate bill (m). 

" Sometimes," says Mr. Justice Byles (n), " bills drawn in Conflict 
England are payable in a foreign country, and bills .drawn in a ° ^'^^' 
foreign country are payable in England. Sometimes English 
bills circulate abroad, and foreign bills circulate here : and, 
frequently suits on foreign bills, or bills negotiated abroad, are 
brought in English Courts of Justice. The laws of foreign 
countries, as to bills of exchange, often differ widely from the law 
of England, and from each other. But natural justice, mutual 
convenience, and the practice of all civilised nations, require 
that contracts, wherever enforced, should be regulated and inter- 
preted according to the laws with reference to which they were 
made, otherwise the rights and liabilities of parties would entirely 
depend on the law of the country where the remedy might happen 
to be sought. Such a state of things would introduce uncertainty 
and confusion infinitely greater than arises from that measure of 
respect and comity which every tribunal now shows to the law of 
foreign nations." 

Therefore in accordance with the established principles 



(jfc) 45 & 46 Vict. c. 61, s. 71. 10 B. & C. 449. 

(0 S. 71 (2). (7i) Byles on Bills, 383. 

(m) S. 71 (4) ; Holdsworth v. Hunter, 
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Chap. VI, of justice in this country, to prevent conflict of law, or 
rather the difficulties which would arise from the difference 
between the law of the country in which the liability was 
incurred and that of the country in which it was sought to 
enforce it, the Bills of Exchange Act provides that -where 
a bill in one country is negotiated, accepted, or payable in 
another, the rights, duties, and liabilities of the parties 
thereto are to be determined generally by the law of the 
place in which the contract was made, or the act was done 
or to be done (o) : provided that, where an inland bill has 
been indorsed in a foreign country, the indorsement, as 
regards the payer, is to be interpreted by the law of this 
country {p). The validity as regards requisites in form is 
determined by the law of the place of issue ; as regards 
requisites in form of the supervening contracts, as accept- 
ance, &c., by the law of the place where such contract was 
made. Thus a bill was drawn on 19tli March at Newcastle 
by B. & Co. on C in Spain in favour of E. trading as R. & 
Co. in Spain, and made payable three months after date, 
was purchased in London by A. from R. who indorsed it in 
London to H. who indorsed it to M. in Spain, who indorsed 
it in Spain to C, who also indorsed it in Spain to O'C. & 
Sons, by whom it was presented for acceptance in Spain on 
1st of May, and was dishonoured. It was protested in Spain 
for such dishonour on the 2nd of May. Notice of the dis- 
honour was sent by M. to H. in a letter written from Spain 
on the 13th of May and received in London on the 26th of 
May ; and on the same day H. gave notice to R. In an 
action by H. against E., the latter set up as defence the 
want of notice of dishonour in due time : but the Court 



(o) 45 & 46 Vict. c. 61, s. 72. (p) S. 72. 
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held that as by the law of Spain no notice of dishonour Chap. VT. 
by non-acceptance need be given, H. was entitled to recover 
from R. the amount of the bill {q). 

The Bills of Exchange ,, Act, 1882, also deals with n. cheques, 
cheques, and generally reproduces with slight additions the 
Crossed Cheques Act, 1876 (r). A cheque is defined to 
be a bill of exchange drawn on a banker payable on 
demand : and generally the provisions of the Act appli- 
cable to a bill of exchange payable on demand apply to a 
cheque (s). 

Subject to the permitted excuses for delay or non-pre- Presentment 
sentment for payment {t), the Act provides {u) :— '^°' p^'J™""*- 

S. 74 (1.) "Where a cheque is not presented for payment 
within a reasonable time of its issue, and the drawer or the 
person on whose account it is drawn had the right at the 
time of such presentment as between him and the banlcer 
to have the cheque paid and suffers actual damage through 
the delay, he is discharged to the extent of such damage, 
that is to say, to the extent to which such drawer or person 
is a creditor of such banker to a larger amount than he 
w^ould have been had such cheque been paid. 

(2.) " In determining what is a reasonable time regard 
shall be had to the nature of the instrument, the usage of 
trade and of bankers, and the facts of the particular ease. 

(3.) " The holder of such cheque as to which such drawer 
or person is discharged shall be a creditor, in lieu of such 
drawer or person, of such banker to the extent of such 
discharge, and entitled to recover the amount from him." 

This section effected a change in the law : 

{q) Home v. Rouquette, L. R. 3 (r) 39 & 40 Vict. c. 81 ; repealed 

Q. B. D. 514. See 45 & 46 Vict. 0. 61, 45 & 46 Vict. c. 61, s. 96. 
s. 72 (3). See also In re Marseilles (s) 45 & 46 Vict. c. 61, s. 73. 

Extension Rail. & Land, Go., Small- {t) S. 46, ante, p. 124. 

page's cfc Brandon's cases, 30 Ch. D. («) S. 74. 

598. 
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Chap. VI. " It was introduced," says Mr. Chalmers {x), " to mitigate the 
rigour of the common law rule, according to which, if the bank 
failed before the cheque was presented, the drawer was dis- 
charged, even though the bank eventually paid nineteen shillings 
in the pound. The new rule operates as follows : — A. draws 
a cheque for £100 on his banker, which is not presented within 
a reasonable time. The banker fails, A. having at the time 
sufficient money to his credit to meet the cheque. A. is dis- 
charged ; but the holder can prove for £100 against the banker's 
estate." 



Eevocatiou 
of banker's 
authority. 



A banker's authority to pay his customer's cheque is 
determined (1) by countermand of payment ; (2) by notice 
of the customer's death ( y) ; and (3) by notice that the 
customer has committed an act of bankruptcy (z). 

" The clause in the bill," says Mr. Chalmers (a), " which 
dealt with the relations of banker and customer was omitted as 
belonging more properly to general law than the special subject 
of the Act. 

"Apart from special agreement, the relation of banker and 
customer is held to be that of debtor and creditor ; the customer 
being the creditor, and having, in addition to the ordinary rights 
of a creditor, the right to draw cheques on his banker to the 
extent of the balance at his credit and disposal. If the banker, 
having sufficient funds in hand, dishonours his customer's cheque, 
he is liable to him in an action for damages. When a bank has 
several branches, a customer having an account at one branch is 
not, in the absence of special agreement, entitled to draw on 
another branch." 



Crossed 
cheques. 



A cheque is crossed generally by the following additions 
across its face (5) : — 



{x) Draftsman of the Bill. Bills of 
Exchange Act, 1882, by Chalmers 
(4th ed.), 55. 

{y) 46 & 46 Vict. c. 61, s. 75. 



(k) See s. 97, which saves the rules 
in bankruptcy, ante, p. 107. 
(a) p. 55. 
(h) 45 & 46 Vict. c. 61, s. 76 (1). 
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S. 76 "(a.) The words 'and company' or any abbrevia- Chap. VI. 
tion thereof between two parallel transverse lines, either 
with or without the words ' not negotiable ' ; or, 

(6.) Two parallel transverse lines simply, either with or 
without the words 'not negotiable.' " 

It is crossed specially by the addition across its face of 
the name of a banker, either with or without the words 
' not negotiable ' (c). 

It may be crossed by the drawer, or after issue, under the 
following regulations {d) : — 

S. 77 (1.) " A cheque may be crossed generally or specially 
by the drawer. 

(2.) "Where a cheque is uncrossed, the holder may cross 
it generally or specially. 

(3.) " Where a cheque is crossed generally, the holder 
may cross it specially. 

(4.) "Where a cheque is crossed generally or specially, 
the holder may add the words ' not negotiable.' 

(5.) "Where a cheque is crossed specially, the banker to 
whom it is crossed may again cross it specially to another 
banker for collection. 

(6.) "Where an uncrossed cheque, or a cheque crossed 
generally, is sent to a banker for collection, he may cross it 
specially to himself." 

Where a person takes a crossed cheque ' not negotiable,' 
he neither has, nor can give, a better title to it than that 
which the person from whom he took it had (e). Therefore 
if such a cheque be stolen and afterwards be cashed by 
(say) a tradesman in good faith, he does not get, and cannot 
give, a better title to it than the thief. But where a banker Bankers. 
in good faith and without negligence receives payment for 



(c) 45 & 46 Vict. c. 61, s. 76 (2). (d) S. 77. 

(c) S. 81. 
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Chap. VI. a customer of a cheque crossed generally, or specially to 
himself, and the customer has either no title or a defective 
title to it, the banker is not liable to the true owner by 
reason only of having received such payment (/). In 
other words, as expressed by Lindley, L.J. : — • 

" The legislature says if you, the bank, have collected only the 
proceeds of the cheque for your customer, we wiU. not render you 
responsible for the proceeds when you have dealt with the cheque 
in the only way in which, as a matter of business, you could 
deal with it. If you have done anything more ; if you have 
applied it to your own use, that is another matter ; but if you 
have simply collected it through the clearing-house in the only 
way in which a banker collects cheques, and that is all you have 
done, the true owner shall look through you to your customer, 
and he and not j^ou must be responsible to the true owner for the 
proceeds " (g). 

III. Dividend The provisions of the Act as to crossed cheques apply 

also to a warrant for payment of a dividend (h). But the 
Act does not affect the validity of any usage relating to 
dividend warrants, or their indorsement {t) ; for instance, 
where it is payable to the order of two or more persons, the 
usage is to pay on the indorsement of any one of them. 

IV. Promis- Bcsidcs chcqucs the Bills of Exchange Act, 1882, also 

sory notes. i i -,1 • j. 

deals with promissory notes. 

The following is a form of Promissory Note : — ■ 

" London, 1st April, 1887. 
£100. 

Two months after date I promise to pay to Mr. John 
Jones or order one hundred pounds for value received. 

Benjamin Beown." 



(/) 45 & 46 Vict. c. 61, s. 82. (h) 45 & 46 Vict. c. 61, s. 95. 

{g) Matthiessen v. London d; Comity (i) S. 97 (.3) (rf). 

Bank, L. R. 5 C. P. D. 16. 
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"At common law," says Mr. Justice Bj'les (j), "no note of chap. VI, 
hand (as a promissory note is frequently called), was transferable ; 
and before the stat. of 3 & 4 Anne, c. 9, it was the opinion of 
Lord Holt and nearly all the judges, that no action could be 
maintained, even by the payee, on a promissory note as an instru- 
ment, but that it was only evidence of a debt. That statute 
first made promissory notes assignable and indorsable, like bills 
of exchange, and enabled the holder to bring his action on the 
note itself." 

The Bills of Exchange Act, 1882, gives the following Definition. 
definition (k) : — 

S. 83 (1.) " A promissory note is an unconditional promise 
in writing made by one person to another signed by the 
maker, engaging to pay, on demand or at a fixed or deter- 
minable future time, a sum certain in money, to, or to the 
order of, a specified person or to bearer." 

If drawn payable to the maker's order, it is not a note 
until indoi'sed by him (I). It may contain also a pledge of 
collateral security with authority to sell or dispose thereof (m). 

It may be an inland or a foreign note, according to the luiand or 
following definition (n) : — °'^^'°°' 

S. 83 (4.) " A note which is, or on the face of it purports 
to be, both made and payable within the British Islands is 
an inland note. Any other note is a foreign note." 

Like a bill of exchange, which is incomplete and revocable Delivery, 
until delivery (0), a note is inchoate only and incomplete 
until delivery, actual or constructive, to the payee or 
bearer (p). 

if) Byles on Bills, 7. (m) S. 83 (4). 

{//) 45 & 46 Vict. 0. 61, e. 83 (1). (0) S. 21, ante, p. 112. 

\l) B. 83 (2). Ip) S. 84 and s. 2. 
(m) S. 83 (3). 
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Chap. VI. 

Joint note. 



Presentment 
for pajrment. 



Liability 
of maker. 



But, unlike a bill of exchange, it may be made by two 
or more makers liable jointly, or jointly and severally, 
according to its tenor {q). Where it runs " I promise to 
pay " but is signed by two or more, it is deemed their joint 
and several note (?-). 

"Where a note payable on demand has been indorsed, it 
must be presented for payment within reasonable time of 
indorsement, or the indorser will be discharged (s). For 
determining what is reasonable time, regard must be had to 
the nature of the instrument, the usage of trade, and the 
facts of the particular case (i) ; but, unlike a bill of ex- 
change, the note is not to be deemed overdue, so as to 
affect the holder with defects of title of which he had no 
notice, because a reasonable time has elapsed since its 
issue (m). 

Where a note is in the body of it made payable at a 
particular place, presentment of it at that place for payment 
must be made, to render the maker liable, but otherwise 
it is not necessary [v). But presentment for payment is 
always necessary to render an indorser liable (w). Where 
a place of payment is indicated by way of memorandum 
only, presentment to the maker elsewhere, if sufficient in 
other respects, will suffice {x). 

The liability of the maker of a note is thus expressed {jj). 
He— 

S. 88 (1.) " Engages that he will pay it according to its 
tenor. 



(3) 45 & 46 Vict. 0. 61, s. 85 (1). p. 120. 



(r) S. 85 (2). 

(s) 45 & 46 Vict. c. 61, s. 86 (1). 
See s. 10, anti, p. 110, as to wlien it is 
payable on demand. 

(i) S. 86 (2). See s. 45 (2), mU, 
p. 123. 

(«) S. 86 (3). See s. 36 (3), anU, 



{v) S. 87 (1). See s. 52, ante, 
p. 128. 

{w) S. 87 (2). See bs.-45 and 46, 
ante, p. 123. 

(a) S. 87 (3). 

iv) S. 88. 
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(2.) "Is precluded from denying to a holder in due course Chap. VI. 
the existence of the payee and his then capacity to indorse." 

Subject as above, the provisions of the Act relating to Application of 

1 -n c 1 1 • 1 1 T r' • provisions as 

buls of exchange applj', with the necessary modifications, to bills of 

_ . , , exchange. 

to promissory notes, except the toliowing ; namely, those 
relating to (1) presentment for acceptance, (2) acceptance, 
(3) acceptance suprd protest, and (4) bills in a set. Where 
a foreign note is dishonom'ed, protest is unnecessary (s). 

In applying the provisions applicable, the maker of the 
note is to correspond with the acceptor of a bill, and the 
first indorser with the drawer of an accepted bill payable to 
drawer's order (a). 

An 'I. 0. U.' is an acknowledgment of debt merely, and v. 'i. o.u.' 
does not amount to a promissory note. The following is a 
form : — 

" London, 1st April, 1887. 
Mr. John Jones, 

I U £100. 

Benjamin Brown." 

It is evidence only of a debt due, and therefore does not 
require a stamp ; but if it contains words converting it into 
a promissory note, for instance, amounting to an agreement 
to pay on a given day, it must be stamped as such (b). 



(a) 45 & 46 Vict. c. 61, s. 89 (1), (3), (o) 45 & 46 Vict. o. 61, s. 89 (2). 

(4). See Leeds Bank v. Walker, L. E. (6) See Byles on Bills, ch. iv. 
11 Q. B. D. 84. 



142 THE MODEEN LAW OF PEESONAL PEOPEKTY. 



Chap. VII. CHAPTER VII. 

CHOSES IN ACTION {continued). 
I. Deben- ANOTHER form of cliose in action is a security for -the 

tures. 

payment of money styled a ' debenture,' and which is fre- 
quently issued by joint stock companies to secure repayment 
of money borrowed, or in payment for property purchased, 
services rendered, or money due. There are various kinds : 
(1) ' mortgage-debentures,' that is, secured by a mortgage 
of, or charge upon, some property ; (2) ' bonds ; ' and (3) in- 
struments not under seal, entitled ' debentures,' and c ontain- 
ing a promise to pay. 

The power of a company to issue ' debentures ' depends 
upon their power to borrow, which may be given by the 
Memorandum of Association, or may arise by implication 
from the nature of the business of the company {a) ; 
similarly their power to issue ' mortgage-debentures ' de- 
pends on their power to mortgage, which may be given or 
may arise in like manner. There are generally attached to 
them ' coupons ' for interest : these can be detached, and at 
the period for payment interest will be paid to bearer on 
presentation. Upon a question arising whether an instru- 
ment of the last kind was more than a promissory note, and 
so chargeable under the Stamp Act, or whether it was a 
' debenture ' within the Act, which it was decided to be, 
Lindley, J., said (6) : — 



(a) See ante, p. 114. L. E. 7 Q. B. D. 172. For forms, see 

(6) Brit. Ind. Steam Navigatkn Co. Palmer's Company Precedents, 264 
V. Commissioners of Inland Revenue, et seq. 
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" Now what the correct meaning of ' debenture ' is I do not ci^ap, VII. 
know. I do not find anywhere any precise definition of it. We 
know that there are various kinds of instruments commonly called 
debentures. You uiaj^ have mortgage-debentures, which are 
charges of some kuid on property. You may have debentures 
which are bonds ; and, if this instrument were under seal, it 
would be a debenture of that kind. You may have a debenture 
which is nothing more than an aclmowledgment of indebtedness. 
And you may have a thing like this, which is something more ; it 
is a statement by two directors that the company will pay a 
certain sum of money on a given day, and will also pay interest 
half-yearly at certain times and at a certain place, upon production 
of certain coupons by the holder of the instrument. I think any 
of these things which I have referred to may be debentures, 
within the Act." 



The principal sum secured by a debenture may be made 
payable at a certain tim e, or after being drawn for redemp- 
tion, or after notice ; in such case the debenture is called 
' terminable.' Or the principal may be made payable if 
default is made in the payment of interest, or if the com- 
pany is wound up (c) ; in such case the debenture is called 
' perpetual.' It must not be really perpetual, which would 
mean the grant of a perpetual annuity by the company ; 
that, in the absence of express power, or if not falling 
within the objects of the company, would be beyond its 
powers — ultra vires {d). 

The debenture being for a fixed amount, as £50 or £100, Debenture 
for the convenience of lenders many companies issue instead 
' debenture stock,' which is issued for any amount (e). 

Railway and other companies, constituted under special 



(c) See form in Palmer's Company Proprietors, L. R. 6 Eq. 446. 
Precedents, 267 ; and see note, p. 274. (e) See forms and notes, Palmer's 

(d) See ^er GifFard, V.-C, in Hop- Company Precedents, 279. 
hins V. Worcester <£■ Birmingham Ganal 
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Chap. VII. _A.cts incorporating the Companies' Clauses Acts, are em- 
powered to raise part of their authorised loan capital by 
issuing 'debenture stock' in prescribed form (/). A trans- 
feree may sue at law in his own name ; under the general 
Act the property in the bond is transferred under the special 
power of transfer, with all the transferor's right and interest 
and benefit therein (g). 

A signabiiity. A debenture, being a chose in action and assignable only 
in equity, is pnrnd fade assignable only subject to the 
equities existing between the original parties to the con- 
tract ; but that is a rule which will yield when it appears 
from the nature or terms of the contract that it must have 
been intended to be assignable free from and unaifected by 
such equities {k). Such intention has been inferred by 
the debenture being expressed to be payable to the original 
contractee or the bearer (or holder) (i) ; but this will not 
enable the bearer, although a holder for value, to sue the 
company in his own name, and recover against them, where 
they have refused payment because he had bought, although 
in good faith without notice, from one who had stolen it (k). 
In such an action brought by the holder of a debenture, 
payable to bearer, in his own name against the Credit 
Foncier of England who had issued the debenture, and 
which was defended in their name by one Macken, to whom 
the company had originally issued the debenture and who 



(/) See 8 & 9 Vict. c. 16, ss. 45, 46, Oo., 5 Ex. 280. 

4Y 49 ; 26 & 27 Vict. c. 118, ss. 22, (h) In re Agra and Masterman's 

34 ; and 32 & 33 Vict. c. 48, ss. 1 — BanJe, per Cairns, L.J., L. R. 2 Oh. 

4 ; and, as to railways, 29 & 30 Vict. Ap. 397. 

c. 108, S3. 10, 14—18 ; and 30 & 31 (i) In re Blakely Ordnance Co., L. E. 

Vict. c. 127, s. 26. See 2 Da. ii. 673, 3 Ch. Ap. 154. 

678. As to difference between shares (k) Crouch v. CrHit Foncier of Eng- 

and stock, see jjost, p. 165. land, L. E. 8 Q. B. 374. 

[g) Vertue v. East Anglian Rail. 
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had indemnified them, Blackburn, J., delivered the follow- Chap. VII. 
ing exhaustive judgment upon the question whether the 
plaintiff could maintain the action (/) : — ■ 

" We think that the form of the instrument shews that the 
defendants did contract with Macken, to whom they originally- 
issued this instrument, to pay the money to the hearer of this 
instrument, and (wholly irrespective of any custom), they were 
competent to make any stipulations they pleased with Macken 
that would aifect their own rights and his only. If Macken 
had sued them, a plea, that they had paid the money to the 
bearer without any notice that he was not entitled to it, would he 
good, if, on the true construction of the instrument, it is stipu- 
lated that the receipt of the bearer giving up the instrument 
should be a suf&cient discharge for the company ; for they were 
quite competent to stipulate to that effect. And if Macken were 
suing in his own name for the benefit of an assignee, as in liiggs 
V. Assavi Tea Co. (m) ; or if the assignee were proceeding in 
equity in his own name, as in In re Blakely Ordnance Co. (n) ; 
In re Natallnvestment Co. (0) ; In re General Estates Co., Ex parte 
City Bank (p) ; and In re Imperial Land Co. of Marseilles (q) ; 
and the defendants set up some equitable defence, good against 
the original contractee, and therefore generally good against the 
assignee also, it would be a good answer to say that the defendants 
had, with a view to induce persons to become assignees of such 
instruments, represented that there were no such equities, and 
that the now holder was induced to take this instrument on the 
faith of that re]3resentation. That would amount to an estoppel 
at law : In re Bahia and San Francisco Railway Co. (r). And in 
In re Blakely Ordnance Co. (s), it was held that it was a good 
answer in equitj'. In In re Natal Investment Co. (t), Lord Cairns, C, 
as we understand him, thought that the mere fact of making an 
instrument payable to order did not amount to such a repre- 



(l) Crouch V. CrSdit Fancier of Eng- (g) L. E. 11 Eq. 478. 

land, L. E. S Q. B. 385. (r) L. E. 3 Q. B. 584 ; and see Hart 

(to) L. E. 4 Ex. 387. v. Frontino, &c.. Mining Go., L. E. 5 

(w) L. E. 3 Ch. Ap. 154. Ex. 111. 

(0) L. E. 3 Ch, Ap. 355. (s) L. E. 3 Ch. Ap. 154. 

\fj L. I?. 3 Ch, Ap. 758. \i) L. E, 3 Ch, Ap. 358. 
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Chap. VII. sentation, but he did not dispute that, if made out, it would 
produce the effect contended for, or say that such a provision was 
beyond the competency of the parties. We have not now to 
consider whether the form of this debenture is such as to amount 
to such a representation or not. If it does, the Credit Foncier 
had full power to alter <or abandon their own rights ; but the 
plaintiff is obliged to contend, in this case, that they had also 
power to alter and abandon the rights of those who might become 
holders of the instrument, and to declare that such persons 
should, contrary to the general rule of law, hold their property 
on a precarious title, liable to be divested if a thief or finder 
could find a bond fide purchaser for the debenture. No authority 
has been cited to shew that it is within the competency of private 
persons by their contract to attach such an incident to any 
property. 

" He is also obliged to contend that they could give a right of 
action in his own name to any holder, though the general law 
would give no such right of action to the holders. There is 
no decision or authority that it is competent to a party to create 
by his own act a transferable right of action on a contract. It is 
enough to refer to Dixon v. Bovill (m), and Thompson v. Dominy (x), 
as authorities that he cannot, irrespective of custom, so create it. 
"We have only further to consider whether the custom or 
practice of trade to treat such instruments as negotiable makes 
any difference. We must take it as admitted (whether truly or 
not we know not), that such a custom has prevailed of late years ; 
but as the instruments themselves arfe only of recent introduction, 
it can be no part of the law merchant. Incidents, which the 
parties are competent by express stipulation to introduce into 
their contracts, may be annexed by custom, however recent, 
provided that it be general, on the ground that they are tacitly 
incorporated in the contract. If the wording of an instrument 
is such as to exclude this tacit incorporation, no usage can annex 
the incident. But where the incident is of such a nature that 
the parties are not themselves competent to introduce it by 
express stipulation, no such incident csa\ be annexed by the tacit 
stipulation arising from usage. It may be so annexed by the 
ancient law merchant, which forms part of the law, and of which 

(«) 3 Macq,. 1, (re) 14 M. & W. 403. 
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the Courts take notice. Nor, if the ancient law merchant annexes Chap. VII. 

the incident, can any modern usage take it away. 

******* 

"We have already intimated our opinion that it is beyond the 

competency of the parties to a contract by express words to 

confer on the assignee of that contract a right to sue in his own 

name. And we also think it beyond the competency of the 

parties by express stipulation to deprive the assignee of either 

the contract or the property represented by it, of his right to 

take back his property from any one to whom a thief may have 

transferred it, even though that transferee took it bond fide and 

for value. As these stipulations, if express, would have been 

ineffectual, the tacit stipulations implied from custom must be 

equally ineffectual." 

Debentures issued by any mortgage, loan, or other Eegistration. 
incorporated company, and secured upon the capital, stock Act^im^* 
or goods, chattels and effects of such company, are excepted 
from the operation of the Bills of Sale Act, 1882 (j/). So, 
if the debenture is secured by a charge not contained in 
itself but in a deed referred to on the debenture (one of the 
conditions subject to which it is expressed to be issued), the 
equitable charge in favour of the debenture-holder will not 
be invalidated by the non-registration of the deed [z). But 
as against an execution creditor, or a person claiming under 
a duly registered bill of sale, such trust deed, or the deben- 
ture if itself containing a charge of chattels, must it seems 
be registered under the Bills of Sale Act, 1878 (a). 

All mortgages and charges specifically affecting the pro- Companies 
perty of a limited company must, under the Companies 
Act, 1862 (Z>), be entered on the register of the company to 
be kept for such purpose, and which is to be open for 

[y) 45 & 46 Vict. c. 43, s. IV. See Brocklehurst v. Rail. Printing <h 

{z) Boss V. Army db Navy Hotel Go., Publishing Co., W. N. (1884), 70. 
L. E. 34 Ch. D. 43. (b) 25 & 26 Vict. c. 89, s. 43. 

(o) 41 & 42 Vict. c. 31, ss. 4, Id, 

L 2 
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Chap. VII. inspection. Heavy penalties are imposed upon the officers 
neglecting to register or refusing inspection, but the mort- 
gage or charge itself is not affected by want of registration. 

Companies Similar provisions are contained in the Companies Clauses 

Consolidation ConsoHdatiou Act, 1845, for the registration of mortgages 
and bonds affecting the property of companies incorporated 
under that Act (c). 

II. Foreign The law applicable to our English instrument, as a 

debenture, made by an English company in England, does 
not apply to the obligations of foreign and colonial govern- 
ments who create a public debt, the title to portions of 
which is by them made to depend on the possession of 
bonds expressed to be transferable to the bearer or holder ; 
there cannot properly be said to be any right of action on 
such instruments at all, although the holder has a claim on 
a foreign government (d). Such bonds, however, have 
been held to be marketable securities in this kingdom, 
saleable and transferable by delivery only ; and the bearers 
have always been deemed and reputed to be, and have 
always been dealt with as being, legally entitled to the 
principal monies secured by the bonds respectively, and to 
the interest or dividends from time to time arising or 
accruing in respect of the same (e) : they are like ex- 
chequer bills, bank notes, or bills of exchange indorsed in 
blank (/). But, unless a custom to the contrary in this 

(c) 8 & 9 Vict. 0. 16, ss. 45—49 ; (d!) See Crmich v. Credit Fancier of 

see post, p. 164. As to the enforce- England, per Blackburn, J., L. E. 8 

ment of debentures by liaring a re- Q. B. 384 ; and per Lord Selbome in 

ceiver appointed, and by personal Goodwin v. Eolarts, 1 Ap. Ca. 494. 

judgment, see Gardner v. London, (e) Att.-Gen. v. Bouwens, 4 M. & W. 

Chatham d Dover Bail. Co., L. E. 2 171. See Boston y. London Joint Stock 

Ch. Ap. 201 ; Boioen v. Brecon Bail. Banh, L. E. 34 Oh. D. 95. 

Co., 3 Eq. 541 ; Hope v. Croydon S (/) Gorgier v. Mienlle, 3 B. & 0, 

Norwood Tramways Go., 34 Ch. D. 45, 
30 ; and 2 Dav. ii, 678, 
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country is shewn, the bonds without the coupon sheets are Chap. VII . 
not negotiable, so as to be payable to bearer and transferable 
by delivery {g). 

Similarly the scrip of a foreign government issued by it Scrip, 
through its agents on negotiating a loan, (which scrip 
promises to give to the bearer, after all instalments have 
been duly paid, a bond for the amount paid with interest), 
is a negotiable instrument, passing by mere delivery to a 
hond fide holder for value, who obtains a title to it inde- 
pendent of the title of the person from whom he took \i{h). 
Therefore, where the purchaser of Russian scrip, forming 
part of a loan then being raised by the Russian Govern- 
ment, left the scrip with his broker to be exchanged for 
bonds or disposed of as he (the purchaser) might direct, 
who deposited it with bankers as security for a loan to 
himself ; it was held that the original purchaser could not 
set up his title against that of the bankers. The scrip was 
in the form following : — 

" Imperial Government of Eussia. Issue of 15,000,000Z. ster- 
ling, nominal capital, in 5 per cent. Consolidated Bonds of 1873. 
Negotiated by Messrs. N. M. Eothschild & Sons, London, and 
Messrs. De Eothschild, Brothers, Paris. Bearing interest half 
yearly, payable in London from the 1st of December, 1873. 

" Scrip for lOOZ. stock, No. . Eeceived the sum of 20L, 
being the first instalment of twenty per cent, upon one hundred 
pounds stock; and on payment of the remaining instalments at the 
period specified the bearer will be entitled to receive a definitive 
bond or bonds for one hundred pounds, after receipt thereof, from 
the Imperial Government. London, 1st of December, 1873." 

Under the County Debentures Act, 1873 (i\ which was m- County 

"' ' ^ ^' debentures. 



{g) Picker v. London & County Ca. 476. See also Easton v. London 
Banking Go., L. E. 18 Q. B. D. 515. Joint Stock Bank, 34 Ch. D. 95. 
(/i) Goodwin v. Boharts, L. E. 1 Ajd. (i) 36 & 37 Vict. c. 35. 
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Chap. VII. passed to amend the law relating to securities for loans 
contracted by county authorities, debentures in prescribed 
form and subject to prescribed conditions may be issued by 
way of security for a principal sum and interest to be 
charged on the county rate. 

The principal sum may be made payable to bearer, in 
which case the debenture will be transferable by delivery ; 
or to a person named in it, his executors, administrators or 
assigns, in which case it is called a ' nominal ' debenture 
and transferable only by deed in prescribed form (/{;). There 
is to be annexed to the debentures, or issued in respect 
thereof, coupons, entitling the bearer to receive interest 
upon presenting the same at a time and place specified (P). 

A register of all debentures is to be kept and to be open 
to inspection, and the transfer of nominal debentures is also 
to be registered ; in the latter case, after entry in the register, 
the transferee is entitled to the full benefit of the debenture, 
as if he had been the original nominee (m). 

Also under the Mortgage Debenture Act, 1865 (n), which 
was passed to enable companies formed for the purpose of 
lending money on the security of real property in connec- 
tion with the Land Registry Office in which they were to 
be registered, the mortgage debenture could be transferred 
only by indorsement in prescribed form and the transfer 
must be registered ; after entry upon the register the full 
benefit of the original mortgage debenture was given to the 
transferee (o). 

Policies of Life Assurance are also choses in action now 
assignable by statute. 



Land 

mortgage 

debentures. 



IV. Policies 
of life 
assurance. 



(/c) Ss. 5, 13. 

(l) S. 5. 

(m) Ss. 11, 14. 



(n) 28 & 29 Vict. c. 
(o) Ss. 37, 38. 
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The contract, commonly called, life assurance, is not one Chap. VII. 
of indemnity, but a contract by tlie assurer to pay a certain 
sum on the happening of a certain event, as the death of 
the assured, in consideration of the payment of the premiums 
meanwhile (p). The ' policy ' is the instrument in which 
the contract is set forth. 

Insurances on marriages, births, christenings, and service, 9 Anne, c. e, 
were prohibited in 1710 by the statute 9 Anne, c. 6, 
s. 57 (q). 

It being found that the making insurances on lives, or u Geo. iil, 
other events, wherein the assured had no interest, intro- 
duced a " mischievous kind of gaming," in 1774 the statute, 
14 Geo. III. c. 48, was passed, requiring the person insuring 
to have an interest, and such person or the person on whose 
behalf the policy was made to be mentioned in it ; but the 
Act did not extend to prevent individuals effecting bond fide 
assurances on their own lives. It enacted : — 

S. 1. " No insurance shall be made by any person or 
persons, bodies politick or corporate, on the life or lives of 
any person or persons, or on any other event or events 
whatsoever, wherein the person or persons for whose use, 
benefit, or on whose account such policy or policies shall be 
made, shall have no interest, or by way of gaming or wager- 
ing ; and that every assurance made contrary to the true 
intent and meaning hereof shall be null and void to all 
intents and purposes whatsoever. 

S. 2. " It shall not be lawful to make any policy or policies 
on the life or lives of any person or persons, or other event 
or events, without inserting in such policy or policies the 
person or persons, name or names interested therein, or for 



{•p) See per Parke, B., in Daily v. Indisputable Life Policy, 1 K. & J. 

India & London Life Assurance Go., 228. 

15 C. B. 387; and 2 Sm. L. Ca. 282 ; [q] The rest of the statute waa 

and per Wood, V.-C, in Laio cfc London repealed by 30 & 31 Vict. c. 59. 
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Chap. VII. whose use, benefit or on whose account such policy is so 

made or underwrote. 

S. 3. "In all cases where the insured hath interest in 
such life or lives, event or events, no greater sum shall be 
recovered or received from the insurer or insurers than the 
amount or value of the interest of the insured in such hfe or 
lives, or other event or events." 

The period to which s. 3 refers is that of effecting the 
policy. The only effect of the statute in that respect is to 
make the assured value his interest at its true amount when 
he makes the contract; its subsequent diminution or 
extinction will not affect his right to recover to the limit 
mentioned in the policy (r). 
30&31 Vict. The Policies of Assurance Act, 1867 (s), was passed to 
enable assignees of such pohcies to sue thereon in their 
own names. An assignment may be made by endorsement 
on the policy or by a separate instrument in the prescribed 
form, or to the same effect (^). Any person becoming 
entitled by assignment or other derivative title to a policy, 
and possessing at the time of action brought the right in 
equity to receive and to give an effectual discharge to the 
assurance company, may sue at law in his own name to 
recover the monies assured ; and in any action a defence on 
similar grounds may be rehed upon, or a reply to- such 
defence on similar grounds may be relied upon, in the same 
manner and to the same extent as in any other personal 
action {u). But no assignment will confer on the assignee, 
his executors, administrators, or assigns, any right to sue 
for the monies assured until a written notice of the date 



(?•) Per Parke, B., in Dalby v. hidia (s) 30 & 31 Vict. c. 144. 

& London Life Assurance Co., 15 C. B. (i) S. 5. 

391. (tt) Ss. 1, 2. 
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and purport of the assignment has been given to the Chap. VII. 
assurance company at their principal place of business ; and 
the date on which such notice is received regulates the 
priority of all claims under any assignment {x) ; this, how- 
ever, applies only as between the company and the persons 
interested in the policy, and does not affect the rights of 
those persons inter se, so that where a first incumbrancer 
on a policy has not given such notice, but the second in- 
cumbrancer with notice of the prior charge has, the second 
incumbrancer will not obtain priority (?/). As expressed 
by North, J. : — 

" The statute was not intended to aiFect the rights of persons 
claiming interests in the naoney outside the insurance office. It 
was intended to give a simpler remedy against an insurance 
office, and also to give facilities to insurance offices in settling 
claims by enabling them to recognise as the first claim the claim 
of the person who first gave such notice as required by the 
statute. It was not intended in my opinion to enact that a 
person who had advanced money upon a second charge with 
notice of the first, and made subject to it, should by giving statu- 
tory notice to the office exclude the person who had the prior 
incumbrance." 

An agreement in writing to execute on request an 
effectual mortgage of a policy deposited as security for a 
loan is not an assignment within the meaning of the Act (2). 

Under the Married Women's Property Act, 1882 (a), a Married 
married woman may, by virtue of the power of making Property 
contracts therein conferred upon her (Z;), effect a policy '^ ' 

(k) S. 3. In re Adam's Policy Trusts, L. R. 23 

{y) Newman v. Newman, L. R. 28 Ch. D. 525 ; In re Soutar's Policy 

Ch. D. 681. Trust, 26 Cli. D. 236. See also Bank- 

(») Spencer v. Glarlce, L. R. 9 Ch. D. ruptcy Act (46 & 47 Vict. c. 52), ss. 47, 

137. 152. 

(a) 45 & 46 Vict. c. 75, s. 11 ; fol- (5) Ante, p. 44. 
lowing 33 & 34 Vict. c. 93, s. 10. See 
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C hap. VII. „pQj^ Yiev own life, or the life of her husband, for her 
separate use. The Act also contains the following pro- 
vision for enabling husband or wife to eifect a policy by- 
way of settlement for the benefit of the other and of the 
children : — 

S. 11. "A policy of assurance effected by any man on his 
own life, and expressed to be for the benefit of his wife or of 
his children, or of his wife and children or any of them, or 
by any woman on her own life, and expressed to be for the 
benefit of her husband, or of her children, or of her husband 
and children, or any of them, shall create a trust in favour 
of the objects therein named, and the monies paj'able under 
any such policy shall not, so long as any object of the trust 
remains unperformed, form part of the estate of the insured, 
or be subject to his or her debts : Provided, that if it shall 
be proved that the policy was effected and the premiums 
paid with intent to defraud the creditors of the insured, they 
shall be entitled to receive, out of the monies payable under 
the policy, a sum equal to the premiums so paid. The in- 
sured may by the policy, or by any memorandum under his 
or her hand, appoint a trustee or trustees of the monies 
payable under the policy, and from time to time appoint a new 
trustee or new trustees thereof, and may make provision for 
the appointment of a new trustee or new trustees thereof, 
and for the investment of the monies payable under any 
such policy. In default of any such appointment of a trustee, 
such policy, immediately on its being effected, shall vest in 
the insured and his or her legal personal representatives, in 
trust for the purposes aforesaid. If, at the time of the death 
of the insured, or at any time afterwards, there shall be no 
trustee, or it shall be expedient to appoint a new trustee or 
new trustees, a trustee or trustees or a new trustee or new 
trustees may be appointed by any Court having jurisdiction 
under the provisions of the Trustee Act, 1850 (c), or the Acts 
amending and extending the same. The receipt of a trustee 



(c) 13 & 14 Vict. c. 60. See M. L. R. P. 281. 
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or trustees duly appointed, or, in default of any such ap- Chap. VII. 
pointment, or in default of notice to the insurance office, the 
receipt of the legal personal representative of the insured 
shall be a discharge to the office for the sum secured by the 
policy, or for the value thereof, in whole or in part." 

Policies of Marine Assurance are also choses in action v. Policies 

111 mi r • of marine 

now assignable by statute, ine contract 01 marine assur- assurance. 
ance, unlike that of life assurance, is one of indemnity. 
It has been defined as one whereby one party, for a 
stipulated sum, undertakes to indemnify the other against 
loss arising from certain perils or sea-risks, to which his 
ship, merchandize, or other interest, may be exposed during 
a certain voyage, or a certain period of time {cl). The 
party indemnifying, called the insurer, generally comprises 
several persons, called ' underwriters,' because they sub- 
scribe the policy ; and if the ship, or goods, &c., perish, or 
are lost in whole or in part, every underwriter has to make 
recompense either to the extent of his subscription, or j^i'o 
raid in proportion thereto (e). 

At common law the assured was not required to prove 
any interest in the subject-matter, if the policy were 
granted 'interest or no interest' (/). But to counteract 
the injurious effect of such assurances, in 174:5-6 the 
statute, 19 Geo. II. c. 37, was passed prohibiting the same 19 Geo. 11. 
for the reasons thus expressed in the Preamble : — 

"Whereas it hath been found by experience that the making 
assurances, interest or no interest, or without further proof of 
interest than the policy, hath been productive of many pernicious 
practices, whereby great numbers of ships, with their cargoes, have 



(d) Amould on Marine Insiuance, ch. iv. 

15. (/) Per Lord Hardwicke, L.C., 

(e) Smith's Mercantile Law, bk. iii. Sadkrs Co. v. Badcock, 2 Atk. 556. 
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Chap. VII. either been fraudulently lost and destroyed, or taken by the enemy 
in time of war ; and such assurances have encouraged the expor- 
tation of wooU, and the carrying on many other prohibited and 
clandestine trades, which by means of such assurances have been 
concealed, and the parties concerned secured from loss, as well to 
the diminution of the public revenue as to the great detriment of 
fair traders, and by introducing a mischevious kind of gaming or 
wagering, under the pretence of assuring the risque on shipping 
and fair trade, the institution and laudable design of making 
assurances hath been perverted, and that which was intended for 
the encouragement of trade and navigation has, in many instances, 
become hurtful of and destructive to the same : For remedy 
whereof, &c." 

It enacted that : — 

S. 1. " No assurance or assurances shall be made by any 
person or persons, bodies corporate or politick, on any ship 
or ships belonging to his Majesty, or any of his subjects, or 
on any goods, merchandizes, or effects laden or to be laden 
on board of any such ship or ships, interest or no interest, 
or without further proof of interest than the policy, or by 
way of gaming or wagering, or without benefit of salvage to 
the assurer ; and that every such assurance shall be null and 
void to all intents and purposes." 

Assurances made by or for the owners of private ships of 
war fitted solely to cruise against the enemies of the Crown 
were excepted {g) ; and also assurances on merchandizes 
or effects from any places in Europe or America in the 
possession of the crowns of Spain or Portugal (A). Foreign 
ships, though not expressly excepted, are not included 
within the statute. 



(jf) 19 Geo. II. c. 37, s, 2. interests, and enabling persons sued 

(/i) S. 3. In ss. 6 and 7 are provi- to discharge themselves by bringing 

sions for compelling plaintiifs in money into Court. 

actions on policies to declare their 
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What may be insured is thus comprehensively stated in Chap. VII. 
Smith's Mercantile Law (z ) : — What may be 

insured 
" Ships, goods, a special property therein — e.g., that of a 
carrier, or moaej' expended hy a captain for the ship's use, his 
commission and privileges, expected profits, bottomry or respon- 
dentia interest, freight, have all been held fit subjects of marine 
insurance. Under the term freight may be insured the benefit 
an owner would derive from carrying his own goods in his own 
vessel ; but, in order to recover under a policy upon freight, the 
assured must prove, that, but for the intervention of a peril 
insured against, some freight would have been earned, by show- 
ing, either that some goods were put on board, or that there was 
some contract for doing so. There are many other legal subjects 
of insurance : a defeasible or inchoate interest may be insured, 
as well as one absolute and perfect. In a word, any person who 
has an interest in the subject-matter of insurance may be 
insured to the extent of that interest ; and any person may be 
said to have an interest who may be injured by the risks to which 
that subject-matter is exposed, or would only, but for them, have 
a moral certainty of advantage." 

' Bottomry ' is an agreement vfhereby the owner of a Bottomry— 

,. ,. ,. .,. „ „ respondentia. 

ship or his agent, in consideration or a sum 01 money 
advanced for the use of the ship, undertakes to repay the 
same with interest if the ship terminate her voyage success- 
fully ; and he thereby binds or hypothecates the ship for the 
performance of his contract. If the loan be secured, not 
on the vessel but on the goods or merchandize laden on her, 
it is called ' Eespondentia ' {k). 

The policy may be either (1) 'open/ that is, where the Policies open, 
value is not inserted and must be proved, or (2) ' valued,' 
that is, where the value is agreed on and stated in the 
policy. 

In order to put a stop to the practice of effecting policies 28 Geo. iii 

c. 56. 
(i) Bk. iii, oil, iy. 5 3, (Jc) Smith's Merca^itile L?iWj bk, iij-, ch. vii. 
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Chap. VI I. ij) blank, without inserting the names either of the party for 
whom or by whom they were effected, an Act was passed 
in 1784 to remedy the evil; but, going beyond the mis- 
chief, it was repealed in 1787, and the statute, 28 Geo. III. 
c. 56, which remains in force, was enacted in its place. It 
provided as follows : — 

S. 1. " It shall not be lawful for any person or persons to 
make or eifect, or cause to be made or eifected, any policy or 
policies of assurance upon any ship or ships, vessel or 
vessels, or upon any goods, merchandizes, effects, or other 
property whatsoever, without first inserting or causing to be 
inserted in such policy or policies of assurance the name or 
names or the usual stile and firm of dealing of one or more 
of the persons interested in such assurance, or without, 
instead thereof, first inserting or causing to be inserted in 
such policy or policies of assurance the name or names or 
the usual stile and firm of dealing of the consignor or con- 
signors, consignee or consignees, of the goods, merchandizes, 
effects or property, so to be insured, or the name or names 
or the usual stile and firm of dealing of the person or persons 
residing in Great Britain who shall receive the order for and 
effect such policy or policies of assurance, or of the person or 
persons who shall give the order or direction to the agent or 
agents immediately employed to negotiate or effect such 
policy or policies of assurance." 

Assignment The transferee of an insurable interest will not take the 
benefit of the policy unless at the time of transfer the policy 
also be assigned, expressly or impliedly (Z). Assignment 
of a marine policy, prior to the statute about to be men- 
tioned, was made by indorsement on the policy or by 
delivery merely of the policy ; and the assignee might sue 
in the name of the assignor, or of the brokers named in it 



(Q ^V. of England Oil Cake Co. v. 255,yerQxiain, J. ; Arnould on Marine 
Archangel Insurance Co,, L, R. 10 Q. B. Insurance, vol. i. 102, 
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as effecting the policy, subject to all rights of defence that Chap. VII. 
might be set up against the nominal plaintiff (to). 

In 1868 the "Policies of Marine Assurance Act" (11) was 3i&32Vict. 

^ ' C, OD. 

passed to enable assignees to sue in their own names. It 
was provided that assignment might be made by indorse- 
ment on the policy in the words or to the effect of the form 
in the schedule (0) ; also that when a policy is assigned so 
as to pass the beneficial interest in it to any person entitled 
to the property insured, the assignee may sue in his own 
name, and the defendant may make any defence which he 
would have been entitled to make if the action had been 
brought in the name of the person by whom or for whose 
account the policy was effected (p). 

The right given by the above statute to sue in the 
assignee's own name only applies in cases where he could 
have sued in the assignor's name ; so that, where on a 
contract of sale of goods insured the policy was not assigned 
or agreed to be assigned, an effective assignment could not 
be made after the interest of the assignor had ceased, 
entitling the assignee to sue (q). But the mere fact of the 
assignment having been after loss will not debar the 
assignee from suing under the statute (r). In an action by 
the assignee the insurers cannot set off a debt to them by 
the assured contracted after the assignment (s). 

(m) Arnould on Marine Insurance, the warranties implied wlien policies 

vol. i. 103. are effected, and tlieir breach, see 

(») 31 & 32 Vict. c. 86. notes to Dixon v. Sadler and iVool- 

(0) S. 2. ridge v. Boydell, Tudor's L. Ca. Mar. 

(p) S. 1. Law, 136 ; as to total loss and the 

(2) N. of England Oil Oake Co. v. law of abandonment, see Eoux v. 

Archangel Insurance Co., L. E. 10 Salvador, ib. 184 ; as to the under- 

Q. B. 249. writers' liability, or ' adjustment of 

(r) Lloyd V. Fleming, L. E. 7 Q. B. average,' see Levns v. Rucker, ib. 246 ; 

299. and as to return of premiums where 

(s) Pellas V. Neptune Ma/rine Insur- not liable, see Tyrie v. Fletcher, ib. 

ance Co., L. E. 5 C. P. P. 34, As to 265. 
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Chap. VII. Policies of Fire Assurance differ from policies of life or 
VI. Policies marine assm-ance, for, as expressed by Lord Kenyon, they 
assurance. "are not in the nature of them assignable, nor intended to 
be assigned from one person to another, without the consent 
of the office " (t). Nor have they been made assignable by 
Act of Parliament. But policies of assurance against fire, 
like those against marine risks, are contracts of indemnity, 
the assurer engaging to make good, within certain limited 
amounts, the losses sustained by the assured in their 
buildings and effects (u). And, as in all cases of assurance, 
whether on lives, ships, or other things, the assurer must 
be informed of all material facts limiting the subject-matter 
by the party effecting the assurance (x). 

It is necessary that the party insuring should have an 
interest or property at the time of insuring, and at the time 
the fire happens (?/). 
14 Geo. III. For preventing mischief by fire within the cities of 
London and Westminster and other places within the weekly 
bills of mortality, and the parishes of St. Marylebone, 
Paddington, and St. Pancras, and St. Luke at Chelsea in 
the County of Middlesex, "in order to deter and hinder 
ill-minded persons from wilfully setting their houses or 
other buildings on fire with a view of gaining to themselves 
the insurance money, whereof the lives and fortunes of 
many families may be lost or endangered," in 1774 a 
statute, 14 Geo. IIL c. 78, was passed, containing a pro- 
vision applicable to buildings within those limits, enabling 



(t) Lynch v. Dayrell, 3 Bro. Par. Ca. (x) Lindenau v. Deshorough, 8 B. & 

497 ; quoted hj Lord Hardwioke in C. 587. 
Scuilers Co. v. BadcocJc, 2 Atk. 557. (y) Sailers Co. v. Badcoch, 2 Atk. 

(m) Daily V. Indian & London Life 555 ; and see 14 Qeo. III. c, 48, ante. 

Assurance Co., 15 C, B. 387, per p. 151. 
Parke, B, 
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the offices to cause the insurance money to be laid out in Chap. VII. 
repairs. It was enacted : — 

S. 83. "It shall and may be lawful to and for the respective 
governors or directors of the several insurance offices for in- 
suring houses or other buildings against loss by fire, and they 
are hereby authorised and required upon the request of any 
person or persons interested in or entitled unto any house or 
houses or other buildings which may hereafter be burnt 
down, demolished, or damaged bj^ fire, or upon any grounds 
of suspicion that the owner or owners, occupier or occu- 
piers, or other person or persons, who shall have insured 
such house or houses or other buildings, have been guilty of 
fraud or of wilfully setting their house or houses or other 
buildings on fire to cause the insurance money to be laid out 
and expended as far as the same will go towards rebuilding, 
reinstating, or repairing such house or houses or other build- 
ings so burnt down, demolished, or damaged by fire, unless 
the party or parties claiming such insurance money shall, 
within sixty days next after his, her, or their claim is ad- 
justed, give a sufficient security to the governors or directors 
of the insurance office where such house or houses or other 
buildings are insured, that the same insurance money shall 
be laid out and expended as aforesaid, or unless the said 
insurance money shall be in that time settled and disposed 
of to and amongst all the contending parties to the satis- 
faction and approbation of such governors or directors of 
such insurance office respectively." 
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Chap. VIII. 



CHAPTER VIII. 



Shares in 
companies. 



Letters 
Patent 
Act, 1837. 



ciiosES IN ACTION {continued). 

Refeeence lias been made to debentures and debenture 
stock issued by Joint Stock Companies (a). The shares 
in such companies are also instances of incorporeal personal 
property. Prior to 1844, when the first Act for the 
Registration, Incorporation, and Regulation of Joint Stock 
Companies was passed (Z>), companies could only be in- 
corporated by Charter conferred by Letters Patent from 
the Crown or by Act of Parliament, which respectively 
determined the nature and incidents of the shares to be 
held therein (c) ; and they were generally declared to be in 
the nature of personal estate {d). 

The powers of the Crown were extended in 1837 by an 
Act for better enabling Her Majesty to confer certain 
powers and immunities on trading and other companies (e) ; 
by which, after reciting that divers associations were and 
might be formed for trading and other purposes, some of 
which associations it would be inexpedient to incorporate 
by Royal Charters, although it would be expedient to confer 
on them some of the privileges of and incident to corpora- 
tions incorporated by Royal Charters, and also to invest 
such associations or some of them with certain other powers 
and privileges : and that it would also be expedient to 
extend the power of Her Majesty in reference to the creation 



(a) AnU, pp. 142 ei se^. 

(6) 7 & 8 Vict. c. 110. 

(c) As to corporations, see M. L. 



E. P. 93 ei sej. 
(d) See M. L. E. P, 15, 
(«) 1 Vict. c. 73. 
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of corporations, and to the conferring of privileges upon Chap. VIII. 
corporations, and upon other bodies or companies enabled 
to sue and be sued, it was enacted : — 

S. 2. " That it shall and may be lawful for Her Majesty, 
and her heirs and successors by Letters Patent, to be from 
time to time for that purpose issued under the Great Seal of 
the United Kingdom of Great Britain and Ireland, or in 
Scotland under the Seal appointed by the Articles of Union ^ 
to be used instead of the Great Seal thereof, to grant to any 
company or body of persons associated together for any 
trading or other purposes whatsoever, and to the heirs, 
executors, administrators, and assigns of any such persons, 
although not incorporated by such Letters Patent, any 
privilege or privileges which, according to the rules 
of the common law, it would be competent to Her 
Majesty, her heirs and successors, to grant to any such 
company or body of persons in and by any charter of 
incorporation." 

It was also enacted that Letters Patent so granted might 
provide that suits should be carried on in the name of one 
of the officers of any company appointed for the purpose (/) ; 
that the individual liability of members of a company might 
be restricted by Letters Patent ( g) ; that every company 
should be entered into by a deed of partnership or agree- 
ment in writing, in which the number of shares should be 
specified, also the names or styles of the members, its 
business, and the place of carrying it on (Ji) ; that on the 
transfer by deed or writing of any share, notice in writing 
should be given to the company by the transferee (^) ; that 
no person should be entitled to share in the profits until 
registered as a member (Jc) ; and that a person ceasing to 
be a member should continue liable until a return of the 

(/) 1 Vict. c. 73, s. 3. {i) S. 9. 

ig) S. 4. {h) S. 20. 

(Ti.) S. 5. 

.M 2 
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Chap. VIII. transfer or other fact -whereby he ceased to be a member 

should be registered (I). 
Companies As regards companies incorporated by Act of Parlia- 

Consoiidation ment, an Act was passed in 1845 for consolidating in one 
Act certain provisions usually inserted in the special Act 
of incorporation with respect to the constitution of com- 
panies incorporated for carrying on undertakings of a 
• public nature, commonly known as the Companies Clauses 
Consolidation Act, 1845 (m). Its object is thus clearly 
stated in the preamble : — 

" It is expedient to comprise in one general Act sundry pro- 
visions relating to the constitution and management of joint stock 
companies usually introduced into Acts of Parliament authorising 
the execution of undertakings of a puhlic nature hy such com- 
panies, and that as well for the purpose of avoiding the necessity 
of repeating such provisions in each of the several Acts relating 
to such undertakings as for ensuring greater uniformity in the 
provisions themselves." 

The Act is made applicable to all joint stock companies 
thereafter incorporated by Act of Parliament, except so far as 
any of its provisions are varied or excepted by such Act (n). 
The capital is to be divided into shares of the number and 
amount prescribed by the special Act, and all shares are to 
be personal estate and transmissible as such (o). There is 
to be a registry of shareholders, and certificates of shares 
are to be issued to the shareholders (p). The shareholders 
may, subject to the regulations of the Act and of the special 
Act, sell and transfer their shares ; and every transfer i s to 
be by deed duly stanipedj in which the consideration is to 



(l) 1 Vict. c. 73, s. 21. (o) Ss. 6, 7. 

(m) 8 Vict. c. 16. (p) Ss. 9, 11. 

(w) S. 1. 
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be truly stated ; but no transfer is to be made until all calls Chap. VIII. 
made thereon have been paid ; and the transfer is to be 
duly registered {q). Provision is made for transmission 
otherwise than by transfer, as on marriage, by will, &c. ; 
and the company are not bound to regard trusts (r). The 
company may from time to time make such calls of money 
upon the respective shareholders, in respect of the amount 
of capital respectively subscribed or owing by them, as they 
think fit (s). 

Also the company is empowered to convert the whole stock. 
or any part of its fully paid-up shares into stock (t) ; 
and the holders may transfer the whole or any part of 
their interests in the same manner and subject to the 
same regulations according to which any shares might be 
transferred under the provisions of the Act, or of the special 
Act ; and such transfers are to be registered ; and the 
shareholders are to be entitled to participate in the 
dividends and profits of the company according to the 
amount of their respective interests in such stock (m). 

Question arose as to the effect of consolidating shares 
into stock, whether a bequest of shares in a railway company 
included stock. In the judgments of the Court of Appeal 
and of the House of Lords, deciding that the bequest in- 
cluded stock, the difference between shares and stock and 
the effect of consolidation were thus explained. 

Lord Cairns, L. C. said (v) : — 

" It is to be observed that tbe term ' stock/ or ' capital stock,' 
wliich is there used, obYiously is derived from the consideration 



(q) 8 Vict. c. 16, ss. 14, 15, 16. (u) 8 Vict. c. 16, ss. 61, 62, 63, 64. 

(r) Ss. 18, 19, 20. {v) Morrice v. Aylmer, L. E. 10 Ch. 

(s) S. 22. Ap. 154. 
(«) See ante, p. 143. 



166 THE MODERN LAW OF PERSONAL PEOPERTY. 

nap. VIII. t}jat these were what were called joint stock companies, and that 

* stock ' was the short name for 'joint stock,' and joint stock, in 
my opinion, is only another name for ' shares,' because the 
owner of part of the capital of a company is an owner of a part 
or a share of the joint stock. The use of the term ' stock ' 
appears to me merely to denote that the company have recognised 
the fact of the complete payment of the shares, and that the time 
has come when those shares may he assigned in fragments, which 
for obvious reasons could not be permitted before, but that stock 
shall still be the qualification, for example, of directors, who must 
possess a certain number of shares, and that the meetings shall 
be of the persons entitled to this stock, who shall meet as share- 
holders, and vote as shareholders, in the proportion of shares 
which would entitle them to vote before the consolidation into 
stock. 

" If ever there was a case in which the substance is that 

• stock ' and ' shares ' are identical, it is a case of this kind. It 
appears to me that the doubt which has arisen, has arisen from 
the circumstance that it has been supposed, without sufficient 
attention having been paid to these provisions, that stock in a 
railway had some sort of analogy to stock in the public funds. 
It has none whatever. It is possible that debenture stock in a 
railway company may be said to have some analogy to stock in 
the public funds, but th e joint stock capital of a co mpany is a 
perfectly different_thing from stock in the public funds. In my 
opinion, when a man is an owner of stock in a railway, he is 
properly said to be a shareholder in the company, and would 
properly call himself a shareholder in the company." 

Sir W. M. James, L. J., said (x) : — 

" It is necessary to bear in mind that there is no such thing 
in rerum naturd as a railway share. It is not such a thing as jou 
can see, or touch, or handle. It is a term which indicates simply 
a right to participate in the profits of a particular joint stock 
undertaking. Well, then, stock, or that which is called ' stock,' 
the thing into which the shares have been consolidated, so far as 



(a) Morrke v. Aylmer, L, R. 10 Ch. Ap. 155. 



, INCOEPOEEAL THINGS-CHOSES IN ACTION. 167 

regards the interest of one person in that stock, is the right to Chap. VIII 
participate in the profits of the undertaking. Both sets of words 
' my railway stock,' ' my railway shares,' mean, etymologically, 
my right to share. Therefore, if you are construing the will 
merely upon etymological considerations, the words of the will 
are strictly and correctly applicable to the particular subject-matter 
in question before us. Bat, generally speaking, it is unsatis- 
factory to deal with words in common use by etymological con- 
siderations. If, then, we add to them the common usage of 
mankind, I am satisfied that there is not a man who has got an 
interest in any railway in England, speaking merely according to 
the vernacular which he is accustomed to use, who would ever 
think of describing a stockholder in a railway otherwise than as a 
shareholder, or who would think that he was speaking incorrectly 
in describing his stock as a share in that railway, or a meeting of 
stockholders as a meeting of shareholders." 

And Lord Hatherley said (y) ■: — 

" There is a certain extent of change, as well as consolidation, 
in these paid-up shares. They are chan ged irom ordinar y shares 
in this respect, that the}'' are no_longer incapabie_^bein£^ub- 
divided. Shares in a company, as shares, cannot be bought in 
small fractions of any amount, fractions of less than a pound, but 
the consolidated stock of a company can be bought just in the 
same way as the stock of the public debt can be bought, split up 
into as many portions as you like, and subdivided into as small 
fractions as you please. And that, no doubt, is of great import- 
ance in selling the stock of a railway company. Independently 
of that, however, it possesses all the qualities of shares. It is, in 
fact, simply a set of shares put together in a bundle, with this 
peculiarity added to them, that they are transferable in a manner 
in which you cannot transfer the ordinary shares of a railway 
company. That being the case, as they can be thus fractionally 
dealt with, a provision is added with respect to this process of 
consolidation of shares, that as regards the power of voting there 
shall be no yotinpf upon, these -fra ctions, but that the voting shall 



(y) Morrice v. Aylmer, L. E. 7 E. & I. Ap, 724. 
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Chap. YIII. go on in the same way as if the stock only represented a definite 
number of shares of corresponding amount taken at their nominal 
value independently of the fraction ; that is to say, you may have 
twenty shares' worth, if I may so express it, of this consolidated 
stock, plus some small fractional amount ; in that case you will 
only vote as a holder of twenty shares. But in all other respects 
you will be just as you were before the consolidation of your 
shares. 

" What, then, is the result of the consolidation of your shares ? 
You obtain a dividend in respect of the whole amount of those 
shares on the profits of tlie -JumuianY ; you are entitled to shar e 
in those profi ts. It is_not,at all analogous, as the learned counsel 
who spoke last on behalf of the appellant suggested, to the intere st 
.^Litl£i3i^i£j£ktVl^i£Li§paidjtaill&^^ 

_ai;d funds ; but it is an^ actual parta§rsh;p. The partnership is 
complete with all the same accessories, except as to that simple 
point of voting in respect of a fraction of a share, as those with 
which the holders of shares remaining still unconverted hold 
them." 



The Coin- In 1862 was passed an Act for the Incorporation, Re- 

panies Acts, . itt- • • i i 

1862 to 1886. gulation, and v\ mding-up of Trading Companies and other 
Associations, to consolidate and amend the laws relating 
thereto, entitled the Companies Act, 1862 (z). By it was 
repealed the Joint Stock Companies Act, 1844 (a), to which 
reference has been made (h), and fifteen other Acts passed 
in that and subsequent years for the regulation and winding- 
up of joint-stock companies, including banking companies (c). 
It has been amended by the Sale and Purchase of Bank 
Shares Act, 1867 (d), the Companies Act, 1867 (e), the 
Joint Stock Companies Arrangement Act, 1870 (/), the 



(z) 25 & 26 Vict. c. 89. Sched. III. 

(a) 7 & 8 Vict. c. 110. (d) 30 Vict. c. 29. 

(5) AnU, p. 162. (e) 30 & 31 Vict. c. 131. 

(c) 25 & 26 Vict. c. 89, s. 205, (/) 33 & 34 Vict. c. 104. 
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Companies Act, 1877 (^), the Companies Act, 1879(A), Chap. VIII. 
the Companies Act, 1880 (^■), the Companies Act, 1883 (k), 
and (as regards Scotland) the Companies Act, 1886 (/). 

The first Act limiting the liability of members of joint- 
stock companies for the debts and engagements of such 
companies was passed in 1855 (m) ; it was rendered obsolete 
by subsequent Acts, and repealed by the Statute Law Re- 
vision Act, 1875 (n). The Joint Stock Companies Act, 
1856 (o), repealed by the Companies Act, 1862 {p), did not 
apply to persons associated together for the purpose of 
banking or insurance. 

By the Companies Act, 1862 (q), partnerships consisting Application of 
of more than a certain number of persons were prohibited. Act, i862. 
except as Companies under the Act. It was enacted : — 

S. 4. " No company, association, or partnership consisting 
of more than ten person s shall be formed, after the com- 
mencement of this Act (r) for the purpose of carrying on the 
business of banking , unless it is registered as a company 
under th is Act, or i s formed in pursuance o f some other Apt 
of Parliamen t, or b y Letters Paten t ; and no company, associa- 
tion, or partnership consisting of more than twenty person s 
shall be formed after the commencement of this Act, for the 
purpose of carrying on any other business that has for its 
object the acquisitio n of gain by the company, association, 
or partnership, or by the individual members thereof, unless 
it is registered as a company under this Act or is formed in 
pursuance of some other Act of Parliament, or of Letters 
Patent, or is a company engaged in working mines within 
and subject to the jurisdiction of the Stannaries" (s). 

(g) 40 & 41 Vict. c. 26. (o) 19 & 20 Vict. c. 47. 

(h) 42 & 43 Vict. c. 76. (p) 25 & 26 Vict. c. 89, s. 205. 

(i) 43 Vict. c. 19. (?) S. 4. 

(k) 46 & 47 Vict. c. 28. (r) i.e. 2nd Nov. 1862. See s. 2. 

(l) 49 Vict. c. 23. (s) i.e. in Devonshire and Com- 

(m) 18 c& 19 Vict. c. 133. wall. 

In] 38 & 39 Vict. c. 66. 
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Chap. VIII. jt ^yju i^g gggjj ^|jg^|. neither banking companies nor in- 
surance companies are excluded from the Act {t) ; the latter 
are also regulated by the Life Assurance Companies Acts, 
1870 to 1872 (zf). The Act also applies in part to com- 
panies formed or registered under the Joint Stock Companies 
Acts (x), and as regards winding-up may apply to any 
partnership, association, or company, except railway com- 
panies incorporated by Act of Parliament, consisting of 
more than seven members, and not registered under the 
Act(?/). 

Memorandum Under the Act scvcn or more persons associated for any 

of associa- « i ^ ' ^ '. 

tion. lawful purpose may, by Ru,b&cribing tJiPiir nanifts to a Memo- 

randum of Associatio n and registering i t. form an incorporated 
company with or without limited liabiht y (s). The memo- 
randum must contain the prescribed statements (a), of 
which the most important are the objects for which the 
company is to be established, for thereby are its powers 
limited (5), and whether the liabi lity of its members is 
li mited , and if so to what extent, or otherwise (c). 
Liability of The liability of the members of a company under the Act 

members. ,,..,.,. , . „ 

may be Imiited either to the am ount , i t_aj]^-..uxLpjaid on 
their shares, or to such amount as the members may 
undertake by the memorandum to contribute to the assets 
of the company in the event of its being wound up (c?) ; in 
the former case the company is said to be 'limited by 
shareg,' in the latter case to be ' limited by g uarante e.' Where 



(t) See also sg. 3, 209. {y) lb. pt. viii., ss. 199—204. 

(u) 33 & 34 Vict. c. 61 ; 34 & 35 (z) S. 6. 

Vict. c. 58 ; 35 & 36 Vict. c. 41 ; see (a) Ss. 8, 9, 10. 

B. 8. (6) See ante, pp. 114, 142. 

(x) 25 & 26 Vict. c. 89, pts. vi. and (c) 25 & 26 Vict. c. 89, sa. 8, 9, 10. 

vii., and s. 209. (d) S. 7. 
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no limit is placed on the liability of the members, it is called Chap. VIII. 
an ' unlimited' company (e). 

By the Companies Act, 1867, it has been provided that, 
although the liabil ity of Jjhe .members ia.Jimited, tdb.at-of ihe 
directors or ma,nagers, or the.^_ ra,anaglng „dirfi£,t.Qr may J)e 
unlimited- ( f). By the same Act any association about to be 
formed as a limited company, if it proves to the Board of 
Trade that it is formed for the purpose of promoting com- 
merce, art, science, religion, charity, or any other useful 
object, and that it is the intention of such association to 
apply the profits, if any, or other income of the association, 
in promoting its-objects, and to prohibit the payment of any 
dividend to the members of the association, maybe registered 
with limited liability without the addition of the word 
' limited ' to its name (g). If a company carries on business 
when the number of its members is less than seven for a 
period of six months after the number has been reduced, 
every person who is a member of the company during the 
time that it carries on business after such period of six 
months, and is cognizant of the fact that it is so carrying on 
the business with fewer than seven members, will be 
severally liable and may be separately sued for the pay- 
ment of the whole debts of the company contracted during 
such time (h). 

In the case of a company limited by shares the Memo- Articles of 

■^ _ association. 

randum of Association may be, and in the case of a company 
limited by guarantee or unlimited it must be, accompanied 
by Arti cles of Association signed by the subscribers to the 
memorandum, prescribing regulations for the company (i). 



(e) 25 & 26 Vict. c. 89, s. 10. (h) 25 & 26 Vict. c. 89, s. 48. 

(/) 30 & 31 Vict. c. 131, ss. 4—8. (i) S. 14. 

((/) S. 23. 



17^ 
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Incorporation 
of company. 



Shares. 
Transfer. 



Leeraan's 
Act, 1867. 



Chap. VIII. In t]ie former case, if the memorandum is not accompanied 
by articles, or in so far as the articles do not exclude or 
modify the regulations in Table A. in the first schedule to 
the Act of 1862, such regulatiocs, so far as -applicable, are 
to be the regulations of the company (Jc). 

Upon registration the members become a body corporate, 
capable of exercising all the functions of an incorporated 
company, and having perpetual succession and a common 
seal (J). " 

The shares or other interest of any member are persona l 
estate, transferableas _proyy£5L by thfi- regulations^ of JJb.e 
compan y ; and each share, where the capital is divided into 
shares, must be distinguished by its appropriate number (m). 
The names of every member must be registered (n). It 
will be observed that transfer is not, as under the Companies 
Clauses Consolidation Act, required to be bv deed (o). 

The following is the regulation in Table A. as to 
transfer : — - 

Art. 8. "The instrument of transfer of any share in the 
company shall be executed both by the transferor and trans- 
feree, and the tran sferor shall be deMn&djto remain a holder 
of such sharejmtil^he name of the transferee is jntered in 
the register book in respect thereof." 

Art. 10. " The company may decline to register any 
transfer of shares made by a member who is indebted to 
them" {%>). 



In order to prevent contracts for the sale and purchase of 
shares and stock in joint-stock banking companies, of which 



Qc) 25 & 26 Vict. c. 89, s. 15. 

{I) S. 18. See M. L. R. P. 97, as 
to holding lands. 

(m) 25 & 26 Vict. c. 89, s. 22 ; and 
see s. 24. 

(w) Ss. 23, 25, 26, 35 ; and see 



30 & 31 Vict. 0. 131, s. 26. 

(o) See ante, p. 164. 

{p) As to sufficiency of this, see 
Buckley's Companies Acts, 412 ; and 
Palmer's Company Precedents, 124. 



INCOEPOEEAL THINGS— CHOSES IN ACTION. I73 

the sellers are not possessed or over which they have no Chap. VIII. 
control, an Act, commonly called Leeman's Ac t, was passed 
in 1867 {q), paaking void jll such ^ contractsjadiich.. do-not 
specify the^dlstinguishing numbers_ol,§uch.sJiaresi5r s tock, or , 
if there a re no distinguishing Dumb,ers,..lhfi_person or person s 
in whose name or names the sam^e then_stand_asxegistered 
proprie tor. Dealers in the Stock Exchange have disregarded 
this Act as impracticable, at the risk of incurring personal 
liability. But it has been held that the usage of the Stock 
Exchange to disregard the Act is unreasonable, and not 
binding on strangers who do not know such usage (r) ; by 
following it a stockbroker may render himself liable for a 
breach of duty in not making a valid contract (s). 

If authorized by its regulations as originally framed, or as Alteration 
altered by special resolution {t), any company limited by or name!' 
shares may modify the conditions contained in its memo- 
randum of association, so as to increase its capit al by the 
issue of new shares, or to consolidate and divide its capital 
into shares of larger amount, or to convert its paid-up shares 
into stock, or to change its name (ti). Similarly under the 
Acts of 1867 and 1877 {x), such companies may reduc e 
their capital; also under the Act of 1867 they may by 
subdivision of shares or any of them, divide their capital or 
any part of it into shares of smaller amount than is fixed by 
the memorandum of association (y). 

The Act of 1862, unlike the Companies Clauses Act, does Payment of 
not provide for the making of calls ; but that is left to the calls. 



(5) 30 Vict. c. 29. (x) 30 & 31 Vict. c. 131, ss. 9—20 ; 

(r) Peny Y. Barnett,L.T>,. lb Q.B. and 40 & 41 Vict. c. 26. See Banna- 

J)_ 388. %™^ '"'■ Vired Spanish Telegraph Co., 

(s) Neilson V. James, L. E. 9 Q. B. L. E. 34 Ch. D. 287 ; In re Direct 

j)_ 54g, Spanish Tilegraph Co., ih. 307. 

\t) 25 & 26 Vict. c. 89, ss. 50, 51. {y) 30 & 31 Vict. 3. 131, ss. 21, 22. 

{u) S. 12. 
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Chap. VIII. regulations of the company {z). It has, however, been 
provided by the Act of 1867 (a), that nothing contained in 
the principal Act shall prevent any company, if authorised 
by its regulations as originally framed or as altered by 
special resolution, from doing any one or more of the follow- 
ing things, namely : — 

S. 24 (1). " Making arrangements on the issue of shares 
for a difference between the holders of such shares in the 
amount of calls to be paid and in the time of payment of 
such calls : 

(2.) "Accepting from any member of the company who 
assents thereto the whole or a part of the amount remaining 
unpaid on any share or shares held by him either in discharge 
of the amount of a call payable in respect of any other share 
or shares held by him, or without any call having been 
made : 

(3.) " Paying dividend in proportion to the amount paid 
up on each share in cases where a larger araount is paid up 
on some shares than on others." 

And it was further enacted : — 

S. 25. " That every share in any company shall be deemed 
and taken to have been issued and to be held subject to the 
payment of the whole amount thereof in cash unless the same 
shall have been otherwise determined bj"- a contract duly 
made in writing, and filed with the registrar of joint-stock 
companies at or before the issue of such shares " (b). 

Also the Act of 1879 (c) provides that a limited company 
may, by special resolution, declare that any portion of its 
capital, which has not been already called up, shall not be 



{z) See Table A (4)— (7). Limited, L. E. 30 Ch. D. 153. 

(a) 30 & 31 Vict. c. 131, s. 24. (c) 42 & 43 Vict, c, 76, s, 5. 

(6) S. 25. See In re Delta Syndicate, 
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called up except in the event of and for the purpose of the Chap. VIII. 
company being wound up. 

Notice of increase of capital (e), also of consoHdation, Notice of 

.... . , . increase of 

division, or conversion, must be given to the registrar (/). capital, &c. 

Further, under the Companies Act, 1867 {g), if authorised share 
by its regulations as originally framed, or as altered by 
special resolution, a company limited by shares may, with 
respect to any fully paid-up share or stock, issue under their 
seal a share-warrant to bearer, that is to say, a warrant 
stating that the bearer of the warrant is entitled to the 
share or shares or stock therein specified, and may provide 
by coupons or otherwise, for the payment of the future 
dividends on the share or shares or stock included in such 
warrant. Such warrant entitles the bearer to the shares or 
stock specified in it, which may be transferred by the 
delivery of the warrant Qi). 

No notice of any trust, expressed, implied, or constructive, Trusts, 
is to be entered on the" register or be receivable by the 
registrar (^). 

A certificate under the common seal of the company, Certificate- 
specifying any share or shares or stock held by any member, membership. 
IS primd facie evidence of such member's title Qc). 

To protect shareholders against deception by insuring Prospectus— 

poll t"T'310"t"S 

them full information as to all the material circumstances prior to 
attending the formation of the company, antecedently to 
the issuing of the prospectus, there is in the Companies 



(e) 25 & 26 Vict. c. 89, s. 34. SocUU OenSrale de Paris v. Tramways 

(/)S. 28. Sees. 29. Union Co., L. R. 11 Ap. Ca. 20; 

ig) 30 & 31 Vict. c. 131, s. 27. Bradford Banking Co. v. Briggs, 12 

(h) S. 28. Aa to the eflfect of a Ap. Ca. 29. 

share warrant on membership, see (/c) 25 & 26 Vict, c, 89, s. 31. See 

ss. 29—32. Table A (2). 

(i) 25 & 26 Vict. c. 89, s. 30. See 
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Chap. VIII. Act, 1867 Q), a provision requiring every prospectus of a 
company to specify the dates and names of parties to any 
contract made prior to the issue of such prospectus ; its 
comprehensiveness has given rise to many questions (m) : 
it is in the following terms : — 

S. 38. " Every prospectus of a company, and every notice 
inviting persons to subscribe for shares in any joint-stock 
company, shall specify t he dates an d the names of the parties 
to any co ntract entered into by the company, or the promoters, 
directors, or trustees thereof, before the issue of such pro- 
spectus or notice, whether subject to adoption by the directors 
or the company, or otherwise ; and any prospectus or notice 
not specifying the same shall be deemed fraudulent on the 
part of the promoters, directors, and officers of the company 
knowingly issuing the same, as regards any person taking 
shares in the company on the faith of such prospectus, unless 
he shall have had notice of such contract." 

The object of the enactment was thus eloquently ex- 
pounded by Cockburn, C.J. {n) : — 

" There are cases in which, in the absence of active fraud, 
passive misrepresentation, that is to say, silence as to some fact 
which it would be material to the one party to know, but which the 
other is not legally bound to communicate, may involve the one 
in loss, but in which the party suffering what amounts to a moral, 
but not a legal, wrong, has no remedy at law. In the ordinary 
transactions of life, an individual can make inquiries and require 
positive information, or insist on a warranty, before entering into 
a contract or embarking in a common enterprise. But in these 
vast undertakings, carried on by the united enterprise and capital 
of hundreds, perhaps thousands, of shareholders, the individual 
shareholder is more or less at the mercy of those who invite him 
to join the company, as to the facts on which he may be led to 



(l) 30 & 31 Vict. c. 131, s. 38. (n) Twycross v. Grant, L. R. 2 C. P. 

(m) See Buckley's Companies Acts, D. .532. 
504 et seq. 
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invest his money. Experience has shown that shareholders may Chap. VIII. 
be plundered, not only by being led to invest in bubble companies, 
but also where the undertaking is intended to be carried out (as 
was, I have no doubt, the case in the present instance) by the 
resources of the company being impoverished by clandestine 
agreements, from which failure of the enterprise results, or by the 
company being made to pay largely in excess of the value of what 
it gets by the cupidity of those who set it going, and that share- 
holders may be victimised by being made to pay more than the 
real value of their shares, owing to dishonest or improvident 
bargains made in the inception of the undertaking, and not dis- 
closed in the prospectus. It was, I must assume, to protect the 
shareholder against these things, and to insure him all the infor- 
mation necessary to judge of the merits of the undertaking, that 
the enactment in question was passed, which requires, as I read 
it, that he shall be informed of all contracts entered into in the 
inception and formation of the company prior to the invitation to 
, the public to join it by taking shares. It was for this reason, I 
presume, that contracts entered into by promoters, who are the 
parties by whom companies are usually formed and set going, are 
expressly included." 

For the purpose of putting an end to a company, it may winding-xip. 
be wound up either by the Court (0). or voluntarily , or 
subject to the supervision of the Cour t. 

A company may be v?ound up by the Court under the By the Court. 
following circumstances (p) : — 

S. 79 (1), " Whenever the company has passed a specia l 
resolution requiring the company to be wound up by the 
Court : 

(2.) " Whenever the company does not commence its 
business within a vgar fro m its inc orporation , or suspends 
its business for the space of a whole year : 



(0) 25 & 26 Vict. c. 89, s. 81. Companies Act, 1872 (35 & 36 Vict. 

(p) S. 79. See Life Assurance c. 41), s. 4. 
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(3.) " Whenever the members are reduced in number to 

less than seven : 

(4.) " Whenever the company is unable to pay its debt s : 
(5.) " Whenever the Court is of opinion that it is just an d 

equitable that the company should be wound up." 

A company may be wound up voluntarily under the 
following circumstances {q) : — 

S. 129 (1). " Whenever the period, if any, fixed for th e 
duration of the com pany by the articles of association 
expires, or whenever the event, if any, occurs, upon the 
occurrence of which it is provided by the articles of associa- 
tion that the company is to be dissolved, and the company 
in general meeting has passed a resolution requiring the 
company to be wound up voluntarilj'^ : 

(2.) " Whenever the company has passed a special resolu - 
tion requiring the company to be wound up voluntarily : 

(3.) "Whenever the company has passed an extraordinar y 
resolutio n to the eifect that it has been proved to their satis- 
faction that the com pany cann ot, b y reas pn-^f it^; iJ3];^j]if^oB 
contin^t^ it s bnsinps R, and that it is advisable to wind up the 
same." 



Subject to When a resolution has been passed by a company to 

of ODurt!" wind up voluntarily, the Court may make an order that the 
voluntary winding up shall continue subject to the super- 
vision of the Court (r). 

An unregistered company may not be wound up volun- 
tarily or under the supervision of the Court, but only by 
the Court (s). 
County Court, When the High Court makes an order for winding up a 
company, it may direct all subsequent proceedings to be had 



Unregistered 
company. 



{q) 25 & 26 Vict. c. 
(r) S. 147. 



, s. 129. 



(«) S. 199. 
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in a County Court (^). Such is also tlie Court by, or Chap. VIII' 
subject to the supervision of which, Building Societies (u), 
and Industrial and Provident Societies are wound up (x). 
The latter societies are for carrying on any labour, trade or 
handicraft, whether wholesale or retail, including the buy- 
ing and selling of land, but as to banking subject to pre- 
scribed conditions, of which societies no member other than 
a society registered under the Industrial and Provident 
Societies Act, 1876, shall have or claim an interest in the 
funds exceeding £200 (.?/). 



(«) 30 & 31 Vict. c. 131, ss. 41—46. Vict. c. 63 ; and 47 & 48 Vict. c. 41). 

And see 25 & 26 Vict. c. 89, s. 81. (x) 39 & 40 Vict. c. 45, a. 17. 

(m) 37 & 38 Vict. c. 42, ss. 4, 32. (y) 39 & 40 Vict. o. 45, s. 6 (sic). 

This Act was amended in 1875, 1877, See also the Friendly Societies Act, 

and 1884 (38 & 39 Vict. c. 9 ; 40 & 41 1875 (38 & 39 Vict. c. 60). 
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Chap. IX. CHAPTER IX. 

CHOSES IN ACTION [continued). 

I. Patents. ' PATENTS ' are another kind of incorporeal property, 

granted by the Crown to the authors of new inventions, 
securing to them the profit of the same for a limited period. 
The grants are contained in Charters or Letters Patent, that 
is, open letters, literce patentee, so-called, says Blackstone (a), 
because " they are not sealed up, but exposed to open view, 
with the great seal pendent at the bottom, and are usually 
directed or addressed by the king to all his subjects at 
large." 

21 Jac. I. The right to grant such monopolies was preserved to 

the Crown by the Statute of Monopolies (&), whereby all 
monopolies, or Hcences, or privileges, allowed by the king 
for the sole buying and selling, making, working, or using 
of anything whatsoever, were rendered void, except as 
stated in the following saving clause :-^ 

S. 6. " Be it declared and enacted that any declaration before 
mentioned shall not extend to any letters patent and grants of 
privilege, for the term of fourteen years or under, hereafter to 
be made, of the sole working or making of any manner of new 
manufactures within this realm, to the true and first inventor 
or inventors of such manufactures, which others, at the time 
of making such letters patent and grants, shall not use : so 
as also they be not contrary to the law, nor mischievous to 
the State by raising prices of commodities at home, or hurt 
of trade, or generally inconvenient ; the said fourteen years 



(a) Vol. ii. 346. For present form, (5) 21 Jac. I. c. 3, s. 6. 

see 46 & 47 Vict. c. 57, Sched. I. 
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to be accounted from the date of the first letters patent or Chap. IX. 
grant of such privilege hereafter to be made; but that the 
same shall be of such force as they should be if this Act 
had never been made, and of none other." 

The principle upon whicli the exception was permitted 
has been thus expressed by Professor Bell (c) : — 

" The right to a patent monopoly of a useful invention is 
granted on the principle of a compromise or bargain between the 
inventor and the public. If left to the common law, the inventor 
would be deprived of the benefit of his invention. If he held a 
monopoly of it for ever, the public interest would sufier by high 
prices imposed by him wherever the use of his invention was 
valuable, and so would be deprived of the advantage of the dis- 
covery by other persons. On these grounds the bargain proceeds, 
by which there is given to the public the full benefit of the dis- 
covery, on a fair disclosure of it in its most beneficial shape, and 
in terms so plain and intelligible that it may be used without 
danger of useless expense, and without the necessity of further 
experiment ; and the public, on the other hand, is restrained for 
a time from interfering with the gains." 

The grant and protection of a patent are now regulated ^6 & 47 viot. 
by the Patents, Designs, and Trade Marks Act, 1883 (d), 
which was passed to amend and consolidate the law relating 
to patents for inventions, and the registration of designs and 
of trade marks, by the general rules of the Board of Trade 
thereunder (e), and by the amending Acts of 1885 and 
1886 (/). These Acts, subject to certain special provi- 
sions, apply also to Scotland and Ireland (g), and to the 
Isle of Man (^). - 



(c) Bell's Principles, § 1349. (/) 48 & 49 Vict. c. 63 ; 49 & 50 

(d) 46 & 47 Vict. c. 57. Reference Viot. c. 37. 

should be made to the treatise of (g) 46 & 47 Vict. c. 57, ss. 107^ 

Mr. Aston on this Act. 111. 
■ (e) 46 & 47 Viot. c. 57, s. 101. {h} S. 112. 
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Chap. IX. In the above Acts, ' patent ' means letters patent for an 
invention, ' patentee ' the person for the time being entitled 
to the patent, and 'invention' any manner of new manufac- 
ture the subject of letters patent and grant of privilege, 
within the above exception to the Statute of Monopolies, 
and includes an alleged invention Qi). 

The Acts are not to take away, abridge, or prejudicially 
affect, the prerogative of the Crown in relation to the grant- 
ing of Letters Patent or withholding a grant {i). 
Who may Any person (which includes a body corporate (Zj) ), 

pateut. whether a British subject or not, may apply for a patent (Z); 

and two or more persons may apply and a patent be 
granted to them jointly, although some or one only be the 
true inventors or inventor {m). Formerly they must have 
been joint inventors. There is no implied contract that no 
one of the co-patentees shall use the invention without the 
consent of the others, or, if he does, that he shall use it for 
their joint benefit {n). 
Application— The application must be in the prescribed form, and 

true and first '^^ , 

inventor. must be left at or sent by post to the Patent Office (o). It 
must contain a declaration (statutory or otherwise as may 
be prescribed) to the effect that the applicant, or in a joint 
application one or more of the applicants, claims or claim 
to be the true and first inventor or inventors {p). The 
Act does not attempt to define who is ' the true and first 
inventor ' ; to ascertain the meaning of the expression, 
recourse must still be had to the numerous decisions upon 

Qi) 46 & 47 Vict. c. 57, s. 46. Ap. 29 ; Goodeve's Patent Cases, 298. 

(i) S. ] 16. See Hancock v. Bewley, ib. 219 ; Johns. 

(k) S. 117. 601. 

(l) S. 4 (1). (o) 46 & 47 Vict. c. 57, ss. 5 (1), 

{m) S. 4 (2) ; and 48 & 49 Vict. 82 (1). For form, see 1st Sched. 

c. 63, s. 5. (p) Us. 5 (2), 99 ; 48 & 49 Vict. 

(n) Mathers v. Green, L. E, 1 Ch. c. 63, s. 2. 



INOOEPOEEAL THINGS-OHOSES IN ACTION. j^g 

the Statute of Monopolies {q). A person, who in a popular Chap. IX, 
sense was not the true or first inventor, may yet be ' the 
true and first inventor ' in a legal sense ; for instance, he 
may have been the first to have imported some one else's 
invention from abroad, or he may have been the first to 
make known an invention which others had also discovered 
but had not made known to the public. Said Sir G. 
Jessel, M.R. (r) :— 

" It is not for a Judge of the present day to give his meaning 
as to what should be attributed to the words of the statute. He 
must take the construction put on the statute to be of the same 
effect, as guiding him to a correct decision, as if that construction 
had been enacted as part of the statute. 

" In order that those who may have to consider my judgment 
hereafter may know the view that I take of the statute combined 
with decisions, I will state the result at which I have arrived. 
As I understand, shortly after the passing of the statute, the 
question arose whether a man could be called a first and true 
inventor who, in the popular sense, had never invented anything, 
but who, having learned abroad (that is, out of the realm, in a 
foreign country, because it has been decided that Scotland is 
within the realm for this purpose) that somebody else had invented 
something, quietly copied the invention, and brought it over to 
this country, and then took out a patent. As I said before, 
in the popular sense he had invented nothing. But it was 
decided, and now, therefore, is the legal sense and meaning of the 
statute, that he was a first and true inventor within the statute, 
if the invention, being in other respects novel and useful, was not 
previously known in this country — ' known ' being used in that 
particular sense, as being part of what had been called the com- 
mon or public knowledge of the country. That was the first 
thing. Then there was a second thing. Suppose there were two 
people, actual inventors in this country, who invented the same 
thing simultaneously, could either be said to be the first and true 



(q) See 46 & 47 Vict, c, 57, 8. 46 : {r) Plimpton v. Makohnson, L. E, 

ante, p. 180. 3 Ch. D. 555. 



184 



THE MODERN LAW OP PEESONAL PEOPEETY. 



Chap. IX, inventor? It was decided that the man who first took out the 
j)atent was the first and true inventor. Then there was another 
point. If the man who took out the patent was not, in popular 
language, the first and true inventor, because somebody had in- 
vented it before, but had not taken out a patent for it, would he 
still, in law, be the first and true inventor ? It was decided he 
would, provided the invention of the first inventor had been kept 
secret, or, without being actually kept secret, had not been made 
known in such a way as to become a part of the common know- 
ledge, or of the public stock of information. Therefore, in that 
case also, there was a person who was legally the first and true 
inventor, although, in common language, he was not, because one 
or more people had invented it before him, but had not sufficiently 
disclosed it." 



Subject- 
matter. 



ExMliitions. 



Otherwise the mvention must be novel, as well as useful, 
both matter of actual discovery and of useful discovery ; it 
may be of an improvement on, or addition to, an existing 
patent, or a new application of known principles. A new 
process including distinct means to the same known end is 
good subject-matter of a patent, and so is a new combina- 
tion of old things, but not a mere principle or idea alone, or 
the new use of an old thing (s). 

The exhibition of an invention at an Industrial or Inter- 
national Exhibition, certified as such by the Board of Trade, 
or the publication of any description of it during the Exhi- 
bition, or the use of it for the purpose of the Exhibition and 
in the place of the Exhibition, or the use of it during the 
Exhibition by any person elsewhere without the privity or 
consent of the inventor, is not to prejudice the rights of the 



(s) See Goodeve's Patent Cases, 
Index, titles 'subject-matter' (and 
Badische Anilin und Soda Fahrih v. 
Levinstein, ib. 24 ; L. R. 24 Ch. D. 
156), ' novelty of invention,' and 



' user.' As to prior publication, see 
Otto V. Steel, L. R. 31 Ch. D. 241 ; 
and Harris v. Bothwell, W. N. (1886), 
166. 
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inventor ; provided that before exhibiting he gives the Chap. IX. 
Comptroller notice of his intention to do so, and the applica- 
tion is made within six months from the date of opening (t). 
This protection may be extended by Her Majesty by Order 
in Council to any Exhibition to be mentioned in the 
Order ; which may also provide that the exhibitor shall 
be relieved from the condition as to notice, absolutely or 
upon terms (u). 

An application for a patent must be accompanied by a provisional 
' specification,' which may be either ' provisional ' or ' com- ^^^" ''''^°°' 
plete ' (x). A provisional specification must describe the 
nature of the invention, and be accompanied by drawings 
if required (?/) ; a complete specification must particularly 
describe and ascertain the nature of the invention, and in 
what manner it is to be performed, and must be accom- 
panied by drawings, if required, or refer to those which 
accompanied the provisional specification (s). Every speci- 
fication must commence with the title of the invention, and 
a complete specification must end with a complete state- 
ment of it (a). The complete specification, if not left with 
the application, may be left at any time within nine months 
or, with leave, within a further period of one month (b), 
from the date of application ; and unless it is left within 
that time, the application is deemed to be abandoned (c). 
Formerly the specification was completed subsequently to 
the grant of the patent. It has been provided that, when 
an application has been abandoned, no specification or 



(«) 46 & 47 Vict. c. 57, s. 39. s. 2. For form, see 1st Sched. to 46 & 

(w) 49 & 50 Vict. c. 37, s. 3. 47 Vict. c. 57. 
(x) 46 & 47 Vict. c. 57, s. 5 (2). (a) 46 & 47 Vict. c. 57, a. 5 (5). 

(y) S. 5 (3). For forni, see 1st (b) 48 & 49 Vict. c. 63, s. 3. 

Sched. (c) 46 & 47 Vict. c. 57, s, 8. 

(a) S. 5 (4); 49 & 50 Vict. c. 37, 
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Chap. IX. drawings shall be open to public inspection or be published 
by the Comptroller (J). 
S'JISiner— "" '^^^ Comptroller is the officer under whose immediate 
law officer. control the Patent Office is placed, and who acts under the 
superintendence and direction of the Board of Trade, by whom 
he is appointed (e). He is to refer every application to an 
Examiner, who is also an officer appointed by the Board of 
Trade (/), whose duty it is to ascertain and report to the 
Comptroller whether the nature of the invention has been 
fairly described, whether the application, specification, and 
drawings (if any) have been prepared as prescribed, and 
whether the title sufficiently indicates the subject-matter (^) ; 
upon the report of the Examiner the Comptroller may, after 
opportunity to the applicant of being heard {h), require the 
application, specification, or drawings to be amended, subject 
to an appeal to the law officer (^), that is, the Attorney or 
Solicitor-General (Jc). 
Complete Similarly where a complete specification is left, after a 

provisional one, the Comptroller is to refer it to an Examiner 
that he may ascertain whether it has been prepared as 
prescribed, and whether the invention particularly described 
in the complete specification is substantially the same as 
that described in the provisional specification ; upon the 
report of the Examiner the Comptroller may, after oppor- 
tunity to the applicant of being heard {I), refuse to accept 
the complete specification unless amended, subject to an 
appeal to the law officer (m). Unless a complete specifica- 
tion is accepted within twelve months (or, with leave, within 



(d) 48 & 49 Vict. c. 63, s. 5. (i) S. 1 (1), (2), (3). 

(e) 46 & 47 Vict. c. 57, ss. 82, 83. {k) S. 117. 
(/) S. 83. {I) S. 94. 

(.9) S. 6. (m) S. 9 (1), (2), (3). 
(A) S. 94. 



specification. 
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a further period of three months {n) ) from the date of Chap. IX. 
application, then (unless an appeal have been lodged) the 
application becomes void at the expiration of the twelve 
months (o), or of the extended time {p). As in the case of 
an abandoned application (g), so in the case of one becoming 
void no specification or drawings shall be open to public 
inspection or be published by the Comptroller (r). In no 
case are the reports of Examiners to be published or open 
to public inspection (s). But on the acceptance of the 
complete specification the Comptroller is to advertise the 
acceptance, and the application and specification or specifi- 
cations with the drawings (if any) are to be open to inspec- 
tion {t) ; and provision is made for the issue of an official 
journal by the Comptroller (m), and for a patent museum {x). 

If, after an application has been made but before a patent Applications 
has been sealed, another application is made with a speci- of same 

f..,. , .,,.,..■.■. p InveDtion. 

tication bearmg the same or a similar title, it is tfie duty of 
the Examiner to report to the Comptroller whether the 
specification appears to comprise the same invention ; if ho 
reports in the affirmative, after notice to the applicants, the 
Comptroller may determine, subject to appeal to the law 
officer, whether the invention is the same, and, if so, refuse 
the application of the second applicant (z/). It is also pro- 
vided that in case of more than one application for a patent 
for the same invention, the sealing of a patent on one 
application shall not prevent the sealing of a patent on an 
earlier application (z). 



(n) 48 & 49 Vict. c. 63, s. 3. (i) S. 10. 

(o) 46 & 47 Vict. ^. 57, s. 9 (4}. (m) S. 40. 

Ip) 48 & 40 Vict. c. 63, s. 3. {x) S. 41. 

(3) Ante, p. 185. {y) S. 7 (5), (6). 

(V) 48 & 49 Viot. c. 63, s. 4. (z) S. 13. 
(s) 46 & 47 Vict. c. 57, s. 9 (5). 
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Amendment 
of specifica- 
tion. 



Chap. IX. The Comptroller, subject to an appeal to the law officer, 
may permit an amendment from time to time in a specifica- 
tion (including the drawings) by way of disclaimer, correc- 
tion, or explanation, by an applicant or a patentee, provided 
that he do not thereby claim an invention substantially 
larger or different, and that no action for infringement or 
other legal proceeding in relation to a patent is pending(a). 
In an action for infringement, or proceeding for revocation, 
the patentee may, with the leave of the High Court or a 
Judge thereof, amend by way of disclaimer, and in such 
case the hearing of the action will in the meantime be 
postponed (5). In case of amendment no damages will be 
recoverable in respect of user prior thereto, unless the 
patentee establishes that his original claim was framed in 
good faith and with reasonable skill and knowledge (c). 

Any person may, within two months from the date of 
advertisement of the acceptance of a complete specification, 
give notice of opposition to the grant of a patent on the 
following grounds only, — (1) that the applicant has obtained 
the invention from him, or from a person of whom he is 
the legal representative ; or, (2), that the invention has 
been patented on an application of prior date ; or, (3), that 
the Examiner has reported that the specification appears to 
comprise the same invention as is comprised in a specifica- 
tion bearing the same or a similar title and accompanying 
a previous application (d). After the two months the 
Comptroller is to decide on the case subject to an appeal 



Opposition 
to grant. 



(a) 46 & 47 Vict. c. 57, ss. 18, 21. 
An appeal pending to the House of 
Lords is not an action, &c., pending. 
' Pending action ' is an action before 
judgment : ' other legal proceeding ' 
is a proceeding for revocation : Crop- 
per V. Smith, L. E. 28 Ch. D. 148. 



(6) 46 & 47 Vict. c. 57, ss. 19, 21. 
See Fiisee Vesta Co. v. Bryant & May, 
L. E. 34 Ch. D. 458 ; Bray v. Gardner, 
ib. 668. 

(c) 46 & 47 Vict. c. 57, s. 20. 

(d) S. 11 (1). 
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to the law officer, who may call in the assistance of an Chap. IX. 
expert (e). 

If there is no opposition, or in case of opposition if the Grant of 
determination is in favour of the grant, the Comptroller is 
to cause a patent to be sealed with the seal of the Patent 
Office (/). 

The patent must be for one invention only, but may 
contain more than one claim ; but no objection may be taken 
in any action or proceeding on the ground that the patent 
comprises more than one invention {g). The patent is to be 
sealed as soon as may be, and not after fifteen months from 
the date of application, unless the time for leaving a complete 
specification has been extended, in which , case a further 
period of four months is allowed (7^), except in the following 
cases: — (1) where the sealing is delayed by an appeal to the 
law officer, or by opposition to the grant, then it may be 
sealed at such time as the law officer may direct ; and (2) if 
the applicant dies before the expiration of the fifteen months, 
the patent may be granted to his legal representative and 
sealed at any time within twelve months after his death [i). 
Now, also, in the case of the death of an inventor, the 
appHcation for a patent may be made by his legal represen- 
tative, provided that it is made within six months of his 
decease {k). 

Every patent is to be dated and sealed as of the day of 
the application ; but no proceedings can be taken in respect 
of an infringement before the publication of the complete 
specification {I). 



_ (e) 46 & 47 Vict. c. 57, s. 11 (2), (3), Qi) 48 & 49 Vict. c. 63, s. 3. 

(4). (i) 46 & 47 Vict. c. 57, s. 12 (3). 

('/) Ss. 12 (1), (2), 84. ■ W S. 34. 

\g) S. 33. See form of patent in {I) S. 13. 
1st Sched. 
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Chap. IX. 

Protection — 
provisional — 
by complete 
specification. 



Refusal to 
grant patent. 



Loss or 
destruction 
of patent. 



Extent and 
duration of 
patent. 



Where an application has been accepted, the invention 
may between the date of application and of sealing be used 
and published without prejudice to the patent to be granted ; 
such protection from the consequence of use and publication 
is called ' provisional protection ' (m). 

After the acceptance of a complete specification until the 
date of sealing the patent or expiration of time for sealing, 
the applicant has the like privileges and rights as if a 
patent had been sealed on the date of acceptance ; only he 
cannot institute proceedings for infringement until a patent 
has been granted to him (n). 

The Comptroller may refuse to grant a patent of which 
the use would in^ his opinion be contrary to law or 
morality (o). 

If a patent is lost or destroyed, or its non-production is 
accounted for to his satisfaction, the Comptroller may at 
any time cause a duplicate to be sealed (p). 

The patent when sealed has effect throughout the United 
Kingdom and the Isle of Man (q). The term limited in the 
patent for its duration is fourteen years from its date ; but 
the patent will cease on failure by the patentee to make 
the prescribed payments within the prescribed times, unless 
the time has been enlarged by the Comptroller, when 
satisfied that the failure to pay was attributable to accident, 
mistake, or inadvertence (r). On the other hand the term 
may be extended on petition to Her Majesty in Council, 
which must be presented at least six months before the 
time limited for the expiration of the patent, for a further 
term not exceeding seven, or, in exceptional cases, fourteen, 



(m) 46 & 47 Vict. c. 57, s. 14. 

(n) S. 15. 

(o) Ss. 86, 94, 95. 



(p) S. 37. 
(q) S. 16. 
(»■) Ss. 17, 24. 
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years, if the Judicial Committee, having regard to the Chap. IX. 
nature and merits of the invention in relation to the public, 
to the profits made by the patentee as such, and to tlie 
circumstances of the case, report that the patentee has 
been inadequately remunerated by his patent ; or a new 
patent may be granted for the term therein mentioned and 
containing any restrictions, conditions, and provisions that 
the Judicial Committee may think fit (s). 

All patents granted after the 31st of December, 1883 (t), Crown and 
have the like effect against Her Majesty and her heirs and the crown, 
successors as against a subject ; but the officers or autho- 
rities administering any department of the service of the 
Crovpn may, by themselves, their agents, contractors, or 
others, use the invention on terms to be before or after the 
use agreed on, with the approval of the Treasury, between 
them and the patentee, or in default of such agreement on 
such terms as may be settled by the Treasury (u). Also 
provision is made for the assignment by the inventor of 
any improvement in instruments or munitions of war to 
Her Majesty's Principal Secretary of State for the War 
Department (for or without valuable consideration) of all 
the benefit of the invention, and of any patent obtained or 
to be obtained for the same, and for keeping the particulars 
of such invention and the manner in which it is to be 
performed secret (x). 

A patent is not to prevent the use of an invention for the Foreign 
purposes of the navigation of a foreign vessel within the 
jurisdiction of Her Majesty's Courts in the United Kingdom 
or the Isle of Man, or the use of an invention in a foreign 
vessel within that jurisdiction, if not used for or in connec- 



(s) 46 & 47 Vict. c. 57, s. 25. See (0 46 & 47 Yict. c. 57, ss. 3, 45 (2). 
In re Newton's Patents, L. E. 9 Ap. Ca. (i6) S. 27. 

592. (3=) S. 44. 
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Compulsory 
licenses. 



Revocation. 



tion with the manufacture or preparation of anything to be 
sold in or exported from the United Kingdom or Isle of 
Man ; provided that a similar indulgence is accorded by 
the foreign state to the use of inventions in British vessels 
while in the waters within the jurisdiction of such state {y). 
A patentee (where the patent has been granted since the 
31st of December, 1883 (2) ) may be ordered by the Board 
of Trade to grant licenses for the use of his invention on 
such terms as to royalties, security for payment, or other- 
wise, as the Board, having regard to the nature of the 
invention and the circumstances of the case, may deem just, 
when it is proved that : — 

S. 22 (a.) " The patent is not being worked in the United 
Kingdom ; or 

(6.) " The reasonable requirements of the public with 
respect to the invention cannot be supplied ; or 

(c.) " Any person is prevented from working or using to the 
best advantage an invention of which he is possessed " (a). 

The old comphcated proceeding to repeal a patent by 
scire facias is abolished, and in place thereof revocation of 
a patent may be obtained on petition to the High Court ; 
but every ground on which a patent might be repealed by 
scire facias is still available by way of defence to an action 
of infringement and is also a ground of revocation (5). A 
petition of revocation may be presented (c) by the Attorney- 
General or any person authorised by him or by 

(c.) " Any person alleging that the patent was obtained 
in fraud of his rights, or of the rights of any person under 
or through whom he claims : 



\y) 46&47 Vict. c. 57, s. 
(z) Ss. 3, 45 (2). 
(a) S. 22. 



43. 



(6) Ss. 26 (1), (2), (3), 117. 
(c) S. 26 (4). 
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(d.) "Any person alleging that lie or any person under Chap. IX. 
or through -whom he claims, was the true inventor of any 
invention included in the claim of the patentee : 

(e.) " Any person alleging that he, or any person under 
or through whom he claims an interest in any trade, busi- 
ness, or manufacture, had publicly manufactured, used, or 
sold, within this realm, before the date of the patent, 
anything claimed by the patentee as his invention." 

When a patent has been revoked on the ground of fraud, 
upon an application by the true inventor, a patent may be 
granted to him in lieu of, and bearing the same date as the 
date of revocation of, the revoked patent ; but it will cease 
on the expiration of the term for which the revoked patent 
was granted (d). Similarly a patent granted to the true 
and first inventor will not be invalidated by an appUcation 
in fraud of him, or by provisional protection obtained 
thereon, or by any use or publication during such pro- 
tection (e). 

A patentee may assign his patent for any place in or Assignment. 
part of the United Kingdom or Isle of Man, as if it had 
been granted to extend to that place or part only (/). 
This does not limit his power of assignment absolutely (g). 

In the Eegister of Patents at the Patent Office are to be Registers. 
entered the names and addresses of grantees of patents, 
notifications of assignments and of transmissions of patents, 
of licenses, of amendments, extensions, and revocations, 
and such other matters affecting the validity or pro- 
prietorship as may from time to time be prescribed, and 
the Tegister will be prima facie evidence (h). Also 
copies of deeds, licenses, and any other documents 
affecting proprietorship, must be supplied to the Comptroller 

(d) 46 & 47 Vict. c. 57, s. 26 (8). (/) S. 36. 

(e) S. 35. Further as to fraud, see (9) See form, 2 Da. i. 629. 

s. 18 (9). (h) 46 & 47 Vict. c. 57, s. 23 (1), (2). 
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Chap. IX. for filing in the Patent Office {i). The person for the 
time being entered as proprietor has, subject to any rights 
appearing from the register to be vested in any other 
person, power absolutely to assign, grant licenses as to, 
or otherwise deal with, the patent, and give effectual 
receipts for any consideration ; provided that any equities 
may be enforced as in respect of any other personal pro- 
perty {Ic) : but there must not be entered in the register or 
received by the Comptroller notice of any trust (Z). The 
register is to be open to inspection, and certified copies 
of any entry may be obtained (m). Certified copies or 
extracts of or from patents and other documents in the 
Patent Office, and of or from registers and other books 
kept therein, are to be received in evidence without further 
proof or production of tlie originals {n). The High Court 
may, on the application of any person aggrieved, order the 
register to be rectified (o), and the Comptroller may correct 
a clerical error (p). 
Threats of Formerly a patentee who issued notices against the sale 

b™patentfe. or purchase of certain articles, alleging infringements of his 
patent and threatening proceedings, was not liable to an 
action for damages by the vendor or for an injunction, if he 
acted hondfide; on the ground that an action for slander 
of title would not lie unless the statements were not only 
untrue, but were made without reasonable and probable 
cause, that is maid fide (q). But now the Act of 1883 (r) 
provides that : — 



(i) 46 & 47 Vict. 0. 57, s. 23 (3). (p) S. 91. 

(7c) S. 87. (q) Halsey v. Brotherhood, L. E. 19 

(l) S. 85. Ch. D. 386. See per BaggaUay, L.J., 

(m) S. 88. 389. 

(u) S. 89. (r) 46 & 47 Vict. c. 57, s. 32. See 

(o) Ss. 90, 117. Knrh v. Spence, L. E. 33 Ch. D. 579. 
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S. 32. " Where any person claiming to be the patentee of Chap. IX. 
an invention, bj'' circulars, advertisements, or otherwise 
threatens any other person with any legal proceedings or 
liability in respect of any alleged manufacture, use, sale or 
purchase of the invention, any person or persons aggrieved 
thereby may bring an action against him, and may obtain an 
injunction against the continuance of such threats, and may 
recover such damage (if any) as may have been sustained 
thereby, if the alleged manufacture, use, sale, or purchase 
to which the threats related was not in fact an infringement 
of any legal rights of the person making such threats. Pro- 
vided that this section shall not apply if the person making 
such threats with due diligence commences and prosecutes 
an action for infringement of his patent." 

It must be proved by the person aggrieved, as a condition 
precedent to obtaining an injunction, that there has not in 
fact been any infringement of the claimant's rights (s). 
Such person may obtain an injunction although the threats 
were contained only in a letter to him (t). 

On the other hand any person representing that any Falsely 
article sold by him is a patented article, when no patent IXTes"toTe 
has been granted for it, is made liable for every offence on i*"*™*^ • 
summary conviction to a fine not exceeding 5L (u). 

In 1787 anAct(»)was first passed for the encourage- 11. Designs. 
ment of the arts of designing and printing linens, cottons, 
caHcoes, and muslins, by granting the sole right to use any 
new and original pattern for printing the same during the 
period of three months. The period of protection was 
subsequently extended (?/) ; and also the principle of the 



(s) Barney v. United Telephone Co., D. 638. 
L. E. 28 Ch. D. 394. W 46 & 47 Vict. 0. 57, s. 105. 

(t) Driffield & East Riding Pure (x) 27 Geo. III. c. 38. 

Linseed Cake Co. v. Waterloo Mills {y) 29 Geo. III. c. 19 ; 34 Geo. III. 

Cake c{: JFarehousing Co., L. E. 31 Ch. c. 23 ; and 2 Vict. c. 13. 

3 
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Chap. IX. Act was extended to secure to proprietors of designs for 
certain articles of manufacture the copyright of such 
designs for a limited time (z). In 1842 a consolidating and 
amending Act was passed for tlie protection of the copy- 
right of designs for ornamenting articles of manufacture 
whereby the prior Acts were repealed (a). This Act with 
the subsequent amending Acts, was repealed by the 

46 & 47 Vict. Patents, Designs and Trade Marks Act, 1883(6), by 
which, by the General Rules of the Board of Trade there- 
under (c), and by the Amending Acts of 1885, 1886 (d), 
the protection to the proprietor of any new or original 
design is now regulated. 

Design— For the purposes of the Act ' design,' which it will be 

proprietor^f. observcd IS not confined to purposes of ornament, and 
' copyright ' therein are thus defined (e) : — 

S. 60. " 'Design' means any design applicable to any 
article of manufacture, or to any substance artificial or 
natural, or partly artificial and partly natural, whether the 
design is applicable for the pattern, or for the shape, or con- 
figuration, or for the ornament thereof, or for any two or 
more of such purposes, and by whatever means it is applic- 
able, whether by printing, painting, embroidering, weaving, 
sewing, modelling, casting, embossing, engraving, staining, 
or any other means whatever, manual, mechanical, or chemi- 
cal, separate or combined, not being a design for a sculpture, 
or other thing within the protection of the Sculpture Copy- 
right Act of the year 1814 (fifty-fourth George the Third, 
chapter fifty-six). 

" ' Copyright' means the exclusive right to apply a design 
to any article of manufacture or to any such substance as 



(z) 2 Vict. 0. 17. (d) 48 & 49 Vict. c. 63 ; 49 & 50 

(a) 5 & 6 Vict. c. 100, s. 1. Vict. c. 37. 

(b) 46 & 47 Vict. c. 57, s. 113. (c) 46 & 47 Vict. c. 57, s. 60. 

(c) S. 10]. 
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aforesaid in the class or classes in which the design is Chap. IX. 
registered." 

Also ' proprietor ' is defined as follows (/) : — 

S. 61. " The author of any new and original design shall 
be considered the proprietor thereof, unless he executed the 
work on behalf of another person for a good or valuable 
consideration, in which case such person shall be considered 
the proprietor, and every person acquiring for a good or 
valuable consideration a new and original design, or the 
right to apply the same to any such article or substance as 
aforesaid, either exclusively of any other person or other- 
wise, and also every person on whom the property in such 
design or such right to the application thereof shall devolve, 
shall be considered the proprietor of the design in the 
respect in which the same may have been so acquired, and to 
that extent, but not otherwise." 

On application by or on behalf of any person (which Eegistration. 
includes a body corporate) claiming to be the proprietor of 
any new or original design not previously published in the 
United Kingdom, which must be in the prescribed form and 
be left at or sent by post to the Patent Office, the Comp- 
troller may register the design (g). The application must 
contain a statement of the nature of the design, and the 
class or classes of goods in which it is desired that it should 
be registered (h), and be accompanied with the prescribed 
number of copies of drawings, photographs, or tracings, 
sufficient to identify the design, or with exact representa- 
tions or specimens of the designs; the Comptroller may 
refuse any drawing, photograph, tracing, representation, or 



(/) 46 & 47 Vict. 0. 57, s. 61. see Le May v. Welch, L. R. 28 Ch. D. 

{g) Ss. 47 (1), (2), 117. Eor form, 24. 

see Ist Schedule : for example of Qi) 46 & 47 Vict. 0. 57, s. 47 (3). 
desism refused as not new or original, 
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specimen, which is not in his opinion suitable for the official 
records («). The design may be registered in more than one 
class ; and, in case of doubt as to the class in which it 
ought to be registered, the Comptroller may decide the 
question ; also he may, if he thinks fit, refuse to register 
any design, subject to appeal to the Board of Trade {k). 
When registered the Comptroller is to grant a certificate of 
registration to the proprietor, and in case of loss of the 
original, or in any other case in which he deems it expedient, 
he may grant a copy or copies of the certificate {!). 

The exhibition of a design or any article to which it is 
applied at an Industrial or International Exhibition certified 
by the Board of Trade, or the exhibition elsewhere during 
the Exhibition, without the privity or consent of the pro- 
prietor, or the publication of a description of a design 
during any such Exhibition will not prevent the design from 
being registered, or invalidate the registration ; provided 
that beforehand the exhibitor give the Comptroller notice of 
his intention, and the application is made within six months 
from the date of opening (to). This protection may be 
extended by Her Majesty by Order in Council to any 
Exhibition to be mentioned in the Order, which may also 
provide that the exhibitor shall be relieved from the con- 
dition as to notice, absolutely or upon terms {n). 

In place of the periods of protection varying, as formerly, 
according to the class of goods, the copyright in a registered 
design now extends in all cases to one period of five years 
from the date of registration (o). 

Before delivery on sale of any articles to which a regis- 



{i) 46 & 47 Vict. c. 57, s. 48 (2). 

(Jc) S. 47 (4), (5), (6), (7). See 

86. 

(0 S. 49. 



{m) S. 57. 

(li) 49 & 50 Vict. c. 37, s. 3. 

(o) 46 & 47 Vict. c. 57, s. 50 (1). 



INCOEPOEEAL THINGS-CHOSES IN ACTION. I99 

tered design has been applied, if exact representations or Chap, IX. 
specimens were not furnished on application, the proprietor 
must then furnish them, or the Comptroller may erase his 
name from the register, and his copyright will cease (jy). 
Also before deUvery on sale the proprietor must cause each 
article to be marked with the prescribed mark, word or 
words, or figures, denoting that the design is registered, or 
his copyright will cease ; unless he shows that he took all 
proper steps to ensure the marking of the article (q). 

The copyright will also cease if the design is used in 
manufacture in any foreign country, and not in this country, 
within six months of its registration (r). This provision is 
new, and it will be observed that it is not confined to use 
abroad by the proprietor. 

In the Register of Designs at the Patent Ofiice are to be Registers. 
entered the names and addresses of proprietors of registered 
designs, notifications of assignments, and of transmissions 
of registered designs, and such other matters as may from 
time to time be prescribed ; and the register will be prima 
facie evidence (s). The person for the time being entered 
as proprietor has, subject to any rights appearing from the 
register to be vested in any other person, power absolutely 
to assign, grant licences as to, or otherwise deal with, the 
copyright, and give effectual receipts for any consideration ; 
provided that any equities may be enforced as in respect of 
any other personal property {i) ; but there must not be 
entered on the register or received by the Comptroller 
notice of any trust {u). 

During the existence of copyright, the design is not open 

{p) 46 & 47 Vict. c. 57, s. 50 (2). (r) 46 & 47 Vict. c. 57, s. 54. 

(2) S. 51. For instance of the (s) S. 55. 

exception, see Wittman v. Oppenheivi, (t) S. 87. 

L. R. 27 Ch. D. 260. (m) S- 85. 
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Chap. IX. to inspection, except by the proprietor, or a person authorised 
in writing by him or a person authorised by the Comptroller 
or bytheCourt,andfurnishing such information as may enable 
the Comptroller to identify the design, nor except in the pre- 
sence of the Comptroller or his officer, and on payment of the 
prescribed fee ; and the person making the inspection may 
not take a copy of the design or any part of it (x). When, 
however, the copyright has ceased, the design is to be open to 
inspection, and copies may be taken by any person on payment 
of the prescribed fee (y), or certified copies obtained (z). 
Certified and sealed copies or extracts of or from the register 
are to be received in evidence without further proof or produc- 
tion of the originals (a). The Court may, on the application 
of any person aggrieved, order the register to be rectified (5), 
and the Comptroller may correct a clerical error (c). 
Piracy— false On the request of any person producing a particular 
represen a- ^ggjgjj^ -^yj^;]^ il;g mark of registration, or producing only its 
mark of registration, or furnishing such information as may 
enable the Comptroller to identify the design, and on pay- 
ment of the fee, the Comptroller is to inform him whether 
the registration still exists, and in respect of what class or 
classes of goods, and the date of registration, and the name 
and address of the proprietor (d). 

For the protection of the proprietor of a design against 
piracy thereof it has been enacted that (e) : — 

S. 58. "During the existence of copyright in any 
design — 

(a.) " It shall not be lawful for any person without the 
license or written consent of the registered proprietor to 



(x) 46 & 47 Vict. c. 57, s. 52 (1). (6) S. 90. 

(y) Ss. 52 (2), 56. (c) S. 91. 

(z) S. 88. (d) S. 53. 

(a) S. 89. («) S. 58. 
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apply such design or any fraudulent or obvious imitation Chap. IX. 
thereof, in the class or classes of goods in which such ' 
design is registered, for purposes of sale to any article of 
manufacture or to any substance artificial or natural, or 
partly artificial and partly natural ; and 

(h.) "It shall not be lawful for any person to publish 
or expose for sale any article of manufacture or any substance 
to which such design or any fraudulent or obvious imitation 
thereof shall have been so applied, knowing that the same 
has been so applied without the consent of the registered 
proprietor." 

And an offender is made liable for every offence to forfeit 
by way of penalty a sum not exceeding 50^. to the pro- 
prietor, who may recover it as a simple contract debt (/) ; 
or, if he elects to do so, the proprietor may bring an action 
for the recovery of damages {g). 

Also any person who describes any design applied to any 
article sold by him as registered, which is not, is made 
liable for every offence on summary conviction to a fine not 
exceeding 51. (h). 

Particular traders have long been in the habit of using m. Trade 
some particular mark or stamp to indicate that the article ™" ^ 
to which it was affixed had been manufactured by them. 
It was settled law that there was no property whatever 
in a trade-mark ; but a person who had been in the habit of 
using a particular mark might, by proceedings in the Courts 
of law or of equity, prevent other persons from fraudulently 
taking advantage of the reputation which his goods had 
acquired by using his mark in order to pass off their goods 
as his to his injury (^). But in 1875 an Act was passed to 

(/) 46 & 47 Vict. c. 57, s. 58. (i) The Collins Co. v. Brovm, 3 K. & 

{g) S. 59. J. 423. 

{h) S. 105. 
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Chap. IX. establish a register of trade-marks, under which a person 
could be registered as the first proprietor of a trade-mark (k). 

46 & 47 Vict, ijijig ^^i^ wi\k the subsequent amending Acts, was repealed 
by the Patents, Designs, and Trade Marks Act, 1883 (Z), 
by which and the General Rules of the Board of Trade 
thereunder (m), and the Amending Act of 1885 (ra), the 
registration of trade-marks and the protection of their pro- 
prietors are now regulated. 

For the purposes of the Act a trade-mark must consist 
of, or contain, at least one of the following essential par- 
ticulars (o) : — 

(a.) "A Bame of an individual or firm printed, impressed, 
or woven in some particular and distinctive manner ; or 

(h.) " A written signature or copy of a written signature 
of the individual or firm applying for registration thereof 
as a trade mark ; or 

(c.) " A distinctive device, mark, brand, heading, label, 
ticket, or fancy word or words not in common use " (p). 

And there may be added to any one or more of such pai'- 
ticulars any letters, words, or figures, or combination of 
them, or of any of them {q). 
Eegistration. An application by or on behalf of any person (which in- 
cludes a body corporate (r) ) claiming to be the proprietor 
of a trade-mark for particular goods or classes of goods, 



(7c) 38 & 39 Vict, c, 91. nan di Co., W. N. (1887), VO. 

(l) 46 & 47 Vict. c. 57, s. 113. (q) 46 & 47 Vict. o. 57, s. 64 (2). 

(m) S. 101. For instances of application refused, 

(n) 48 & 49 Vict. c. 63. see Price's Patent Candle Co., L. E. 27 

(o) 46 & 47 Vict. c. 57, s. 64 (1). Ch. D. 681 ; In re Harden Star Hand 

Ip) As to ' fancy word,' see In re (h-enade Fire Extinguislier Co., W. N. 

Van Duxer's Trade Marie, In re Leaf, (1886), 84 : of application granted, see 

Sons, dh Co.'s Trade Mark, L. K. 34 Ch. In re Trade Marh "Alpine," L. E. 29 

D. 623; In re Arlenzs Application and Ch. D. 877; but questioned in In re 

Osborne <i- Co.'s Oppositimi, W. N. Van Duzers Trade Marli,Z4:0'}a.'D.&iZ. 

(1887), 62 ; Symington & Co. v. Foot- (r) 46 & 47 Vict. c. 57, s. 117. 
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wliicli must be in the prescribed form and left at or sent by Chap. IX. 
post to the Patent Office, the Comptroller may register the 
trade-mark (s). The appUcation must be accompanied by 
the prescribed number of representations of the trade-mark, 
and statement of the particular goods or classes of goods in 
connection with which the applicant desires it should be re- 
gistered (t). The Comptroller may, if he thinks fit, refuse 
to register a trade-mark, subject to appeal to the Board of 
Trade, who may refer the appeal to the High Court (u). 
He may not register, as part of or in continuation with a 
trade-mark, any words the exclusive use of which would, 
by reason of their being calculated to deceive or otherwise, 
be deemed disentitled to protection in a Court of Justice, or 
any scandalous design (x). AVhere registration is not com- 
pleted within twelve months from application, by reason of 
default on the applicant's part, it will be deemed to be 
abandoned (y). 

Every application must be advertised by the Comptroller 
as soon as may be after its receipt (z) ; and any person may 
within two months from the first advertisement give notice 
of opposition, of which the Comptroller is to give notice to 
the applicant, who must, within two months from receipt of 
such notice or any further time allowed, send to the Comp- 
troller statement of the grounds on which he relies for his 
application, or he will be deemed to have abandoned it (a). 



(s) 46 & 47 Vict. c. 57, ss. 62 (1), (2j, Court : In re "Normal" Trade Mark, 

65. For form, see 1st Schedule. W. N. (1886), 154. 

(f) a. 62 (3). {x) 46 & 47 Vict. o. 67, s. 73. 

(u) S. 62 (4), (5) ; and see a. 86. (?/) S. 63. 

For instance of the Court directing (z) S. 68. 

registration, see In re " TFliite Rose " (a) S. 69 (1), (2). For instance 

Trade Mark, L. E. 30 Cli. D. 505. of successful opposition, see In re 

Appeal to the Board of Trade must Beaton's Trade Mark, L. R 27 Ch. D. 

precede application to the High 570. 



204 THE MODEEN LAW OF PEESONAL PEOPEETY. 

Chap. IX, Upon the opponent giving security for costs of opposition, 
the case is to stand for the determination of the Court, 
which then has jurisdiction to go into all questions relating 
to the validity of the trade-mark (5) ; but, if security is not 
given within fourteen days after requirement or any further 
time allowed, the opposition will be deemed to be with- 
drawn (c). Where each of several persons claim registra- 
tion, the Comptroller may refuse to register any of them 
until their rights have been determined according to law, 
and he may submit, or require them to submit their claims 
to the Court {d) ; but, where the applicants have so agreed, 
he may register each with a note of undertakings by the 
parties restricting the use of the mark to certain specified 
districts (e). Except where the Court has decided that two 
or more persons are entitled to be registered, the Comp- 
troller must not register, in respect of the same goods or 
description of goods, a trade-mark identical with one already 
on the register ; and he must not register, in respect of the 
same goods or description of goods, a trade-mark so nearly 
resembling one already on the register as to be calculated to 
deceive (/). The question arising whether a new mark was 
so like another as to be calculated to deceive, Bowen, L.J., 
said(^):— 

" It seems to me that a trade-mark is calculated, by its re- 
semblance to another already on the register, to deceive, if in 
the course of its legitimate use in the trade it is likely to do 



(b) In re A.rbemi's Application and (/) 46 & 47 Vict. c. 57, s. 72. In 
Osborne S Go.'s Opposition, W. N. In re " White Base " Trade Mark, L. R. 
(1887) 62. 30 Ch. D. 505, the Court ordered the 

(c) 46 & 47 Vict. c. 57, s. 69 (3), (4). registration of an old mark, notwith- 

(d) S. 71. standing the possibility of the public 

(e) In re Mitdull & Go.'s Trade being deceived. 

Mark ■ In re Houghton <h Hallmark's (3) In re Lyndon's Trade Mark, 

Trade Ma/rk, L. E. 28 Ch. D. 666. L. R. 32 Ch. D. 119. 
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so. In considering the question whether this result is probable, Chap. IX. 
it seems to me that we must look at the circumstances of the 
case. We must consider whether blurring is .likely to take 
place ; we must consider, in the case of a stamp, whether, 
having regard to the special class of articles on which the im- 
pression is to be made, there is likely to be such indistinctness 
as is calculated to deceive. It seems to me that in many 
cases we may be obliged to regard the size of the article upon 
which the mark is intended to be made or fixed, and the 
material or the ground-work, so to speak, upon which it is to 
be placed. I think it would not be wrong to consider the pro- 
bability, if an impression had to be made on a hard substance, 
of some letters being more likely to take with distinctness 
than others, or parts of the design being likely to come out 
with more perfection, while other parts would remain more 
imperfectly represented. We ought also to have regard to the 
effect likely to be produced in the particular article by wear and 
tear. All these seem to be things which a man of common sense 
and business habits would take into account if he were asking 
himself the question whether one trade-mark is so like another as 
to be calculated, in the probable course of its use in trade, to 
deceive." 

When a person claims to be the proprietor of several 
trade-marks, tliey may be registered as a series in one re- 
gistration, where, while resembling each other in material 
particulars, they differ in respect of (1) the goods for which 
they are used or to be used, or (2) numbers, or (3) price, or 
(4) quality, or (5) names of places (7^). A series is assign- 
able and transmissible only as a whole, but for other pur- 
purposes each is to be treated as registered separately (i). 

A trade-mark may be registered in any colour, and the 
registered owner will have the exclusive right to use the 
same in that or any other colour (k). 



(h) 46 & 47 Vict. c. 57, s. 66. (i) lb. 

(k) S. 67. 



206 THE MODERN LAW OF PEESONAL PEOPEE.TY. 

Chap. IX. Jn addition to the trade-mark the Comptroller may enter 
on the register, subject to disclaimer by the applicant of 
any right to the exclusive use of the same, the following, 
namely (Z) : — 

"Any distinctive device, mark, brand, heading, label, ticket, 
letter, word, or figure, or combination of letters, words, or figures, 
though the same is common to the trade in the goods with 
respect to which the application is made." 

Registration of a trade-mark is equivalent to its public 
use ; and registration of a person as proprietor is primd 
facie evidence, and after five years from registration con- 
clusive evidence, of his right to its exclusive use (m) ; pro- 
vided it has rightly been registered {n). A person is not 
entitled to institute proceedings to prevent, or to recover 
damages for, the infringement of a trade-mark, unless it has 
been registered (o). But it seems the assignee of a registered 
trade-mark may sue vs^ithout having registered the assign- 
ment {p). 

A prescribed fee must be paid by the registered proprietor 
on or before the expiration of every period of fourteen years 
from the date of registration, or, after default for three 
months, the trade-mark will be removed from the register, 
subject to the Comptroller's power to restore it on the 
prescribed payments being made, if he is satisfied that it 
is just so to do ; but where a trade-mark has been removed, 
it will nevertheless be deemed a trade-mark already re- 



(!) 46 & 4V Vict. c. 57, s. 74 (1 ) (a), (2). 646 ; iro re JVragg's Trade Mark, L. R. 

(to) Ss. 75, 76. 29 Ch. D. 551. 

(») Re J. B. Palmer's Trade Mark, (o) 46 & 47 Vict. o. 57, s. 77. 

L R. 24 Ch. D. 504 ; In re Lloyd dt (p) Ihlee v. Henshaiv, L. R. 31 Ch, 

Sons' Trade Mark, L. R, 27 Ch. D. D. 323. 
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gistered for the purpose of any application for registration Chap, IX. 
during the five years next after the date of removal (q). 

Upon the application of the registered proprietor of a 
trade-mark, the High Court may grant leave to add to or 
alter such mark in any but an essential particular, and 
the register is to be altered accordingly (r). 

A registered trade-mark may be assigned and transmitted Assignment, 
only in connection v^'ith the good-will of the business con- 
cerned, and is determinable with that good-will (s). 

In the Register of Trade Marks at the Patent Office are to Kegisters. 
be entered the names and addresses of proprietors of regis- 
tered trade-marks, notifications of assignments, and of 
transmissions of trade-marks, and such other matters as 
may from time to time be prescribed (t). The person for 
the time being entered as proprietor has, subject to any 
rights appearing from the register to be vested in any other 
person, power absolutely to assign, grant licenses as to, or 
otherwise deal with, the copyright in the trade-mark, and 
give effectual receipts for any consideration ; provided that 
any equities may be enforced as in respect of any other 
personal property (u) ; but there must not be entered on 
the register or received by the Comptroller notice of any 
trust (x). The register is to be open to inspection and 
certified copies of any entry may be obtained (y). Certified 
and sealed copies or extracts of or from registers and other 
books kept in the Patent Office are to be received in evi- 
dence without further proof or production of the originals (s). 

(2) 46 & 47 Vict. c. 57, ss. 79, 80. Cooper v. Metropolitan Board of TForks, 

(r) S. 92. L. R. 25 Ch. D. 472. And see 2 Da. i. 

(s) S. 70. For instance, see In re 643, note. 

TVellcome's Trade Marie, L. R. 32 Ch. (t) 46 & 47 Vict. c. 57, s. 78, 

D. 213. As to what is the goodwill (u) S. 87. 

of a business, and the effect of sale (x) S. 85. 

or mortgage thereon, see Pearson v. (y) S. 88. 

Pearson^ L. R. 27 Ch. D. 145 ; and (z) S. 89, 
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Chap. IX. 



Sheffield 
marks. 



IV. Inter- 
national and 
colonial 
arrangements 
for protection 
of inventions, 
designs, and 
trade-marks. 



The High Court may, on the application of any person 
aggrieved, order the register to be rectified (a) ; and the 
Comptroller may correct a clerical error (h), and he may 
also cancel the entry or part of the entry of a trade-mark 
upon proper application by the proprietor (c). 

Special provision is made by the Patents, Designs and 
Trade Marks Act, 1883 (cZ), for the registration by the 
Cutlers' Company, in a register to be called the Sheffield 
Register, of trade-marks used on cutlery, edge tools, or on 
raw steel, or on goods made of steel, or of steel and iron 
combined, whether with or without a cutting edge, on tlie 
application of any person carrying on business in Hallam- 
shire in the County of York or within six miles thereof. 
After five years from the commencement of the Act, namely, 
after 31st December, 1888, the Company are to close the 
old Cutlers' Register, and all marks therein entered, unless 
entered in the Sheffield Register, will be deemed to have 
been abandoned. 

"Where an arrangement has been made by the Crown 
with a foreign state for mutual protection of inventions, 
designs, or trade-marks, and an Order in Council to such 
effect is in force, any person who has applied for protection 
for any invention, design, or trade-mark in any such state is 
entitled to a patent for his invention, or to registration of 
his design or trade-mark, under the Patents, Designs, and 
Trade Marks Acts, in priority to other applicants, and such 
patent or registration will be dated as of the date of 
application ; only his application must be made, in the case 



(a) 46 & 47 Vict. c. 57, s. 90 ; In re 
Lloyd & Sons' Trade Marie, L. E. 27 
Ch. D. 646 ; In re Wragg's Trade 
Mark, 29 Ch. D. 551 ; Anglo-Swiss 
Condensed Milk Go. v. Metcalf, 31 Ch. 



D. 454 ; In re " Normal " Trade Mark, 
W. N. (1887), 50. 

(6) 46 & 47 Vict. c. 57, s. 91 {a\ (i). 

(c) S. 91 (c). 

{d) S. 81. 
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of a patent within seven months, in the case of a design or Chap. IX. 
trade mark within four months, from applying for protec- 
tion (e). But the patentee, or proprietor of the design or 
trade mark, will not be entitled to recover damages for 
infringements before acceptance of his complete specification, 
or registration of his design or trade mark(/). The prior 
publication during such periods in the United Kingdom or 
the Isle of Man of any description of the invention, or the 
use of the invention, or the exhibition or use of the design, 
or the publication of a description or representation of the 
design, or the use of the trade mark will not invalidate the 
patent, or the registration of the design or trade mark (g). 
The application for the grant of a patent, or registration of a 
design or trade mark, is to be made in the ordinary manner, 
except that any trade mark, the registration of which has 
been duly applied for in the country of origin, may be 
registered {h). 

The above provisions may be applied by an Order in 
Council to any British possession, the legislature of which 
has made satisfactory provision for the protection of inven- 
tions, designs, and trade marks, patented or registered in 
this country (z). 



(e) 46 & 47 Vict. c. 57, s. 103 (1) ; (g) S. 103 (2). 
48 & 49 Vict. c. 63, s. 6. (h) S. 103 (3). 

(/) 46 & 47 Vict. c. 57, s. 103 (1). (i) S. 104. 
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CHAPTER X. 

CHOSES IN ACTION [continued). 

Another species of incorporeal personal property is 
Copyright or the rights of an author. 

Great question arose as to the extent of the rights of an 
author in his compositions of literature, art, or science. All 
were agreed that his property in a work unpublished could 
not be disputed (a). Speaking of this with reference to a 
literary work, Lord Mansfield, C.J., in a leading case, 
described it as an incorporeal right to print a set of 
intellectual ideas or modes of thinking, communicated in a 
set of words and sentences and modes of expression {h). 
And, again, in a later case, Erie, J., thus referred to 
it(c):- 

" The origin of the property is in production. As to works 
of imagination and reasoning, if not of memory, the author may 
be said to create, and, in all departments of mind, new books are 
the product of the labour, skill, and capital of the author. The 
subject of property is the order of words in the author's com- 
position ; not the words themselves, they being analogous to the 
elements of matter, which are not appropriated imless combined, 
nor the ideas expressed bj'' those words, they existing in the mind 
alone, which is not capable of appropriation. The nature of the 
right of an author in his works is analogous to the rights of 

ownership in other personal property. 

***** 

"Thus, if after composition the author chooses to keep his 



(a) See per Lord Cottenliain, L.C., 
in Prince Albert v. Strange, 1 Mao. & 
G. 42. 



(6) Millar v. Taylor, 4 Burr. 2396. 
(c) Jefferys v. Boosey, 4 H. of L. 
Cas. 867. 
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writings private, he has the remedies for wrongful abstraction chap. X. 

of copies analogous to those of an owner of personalty in the 

like case. He may prevent publication; he may require back 

the copies wrongfully made; he may sue for damages if any 

are sustained ; also, if the wrongful copies were published abroad, 

and the books were imported for sale without knowledge of 

the wrong, still the author's right to his composition would be 

recognised against the importer, and such sale would be stopped. 
***** 

" Again, if an author chooses to impart his manuscript to 
others without general publication, he has all the rights for 
disposing of it incidental to personalty. He may make an as- 
signment either absolute or qualified in any degree. He may 
lend, or let, or give, or sell any copy of his composition, with 
or without liberty to transcribe, and' if with liberty of tran- 
scribing, he may fix the number of transcripts which he permits. 
If he prints for private circulation only, he still has the same 
rights, and all these rights he may pass to his assignee." 

In 1709, the statute 8 Anne, c. 19, was passed, imposing i. Books, 
penalties for the protection of the exclusive rights of authors 
and their assigns to print, publish, and dispose of, copies of 
their works for the term of fourteen years, and for another 
term of the same duration if the author should be living at 
the end of the first term. The question arose,, but was 
never finally determined, whether anterior to the statute of 
Anne there existed at common law a copyright in published 
books more extensive in its nature and duration than the 
right conferred or expressed by that statute. The weight 
of authority in the time of Lord Mansfield was in favour of 
the existence of such a right, but the doctrine found less 
favour in modern times (d). The continued existence of 
such right after the passing of the statute was decided by 



8 Anne, c. 
19. 



((Z) Per Williams, J., in Beade v. v. Boosey, 4 H. of L. Cas. 815 ; and 
Conquest, 9 W. R. 435. See Jefferys Millar v. Taylm; 4 Burr. 2303. 
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Chap. X. the majority of the judges, and it was also decided that no 
such right existed after the expiration of the period pre- 
scribed by the Acts (e). 

15 Geo. III. In consequence of such decision, iu 1775 the statute 
15 Geo. III. c. 53 was passed for enabling the two 
Universities in England, the four Universities in Scotland, 
and the several colleges of Eton, Westminster, and Win- 
chester, to hold in perpetuity their copyright in books, given 
or bequeathed to them for the advancement of learning and 
other beneficial purposes of education (/). And in 1801 
and 1814 the statutes 41 Geo. III. c. 107 and 54 Geo. III. 
c. 156 were passed extending for the benefit of authors the 
period of copyright. 

5 & 6 Vict. In 1842 the statutes, 8 Anne, c. 19, 41 Geo. III. c. 107, 

and 54 Geo. III. c. 156, were repealed by the statute 
5 & 6 Vict, c, 45, by which, as amended, the copyright of 
authors and their assigns in ' books ' and in ' dramatic 
pieces or musical compositions ' is now regulated. 
' Book ' is defined to mean and include {g) : — 

" Every volume, part or division of a volume, pamphlet, sheet 
of letter-press, sheet of music, map, chart, or plan separately 
published." 

And ' dramatic piece ' is defined to mean and in- 
clude (h) : — 

" Every tragedy, comedy, play, opera, farce, or other scenic, 
musical or dramatic entertainment." 



(e) See per Williams, J., in Beade v. when and how it was afterwards first 

Conquest; 9 W. R. 435 ; referring to introduced into this country." 

Dnnaldson v. Beckett, 4 Burr. 2408. (/) Recognised and preserved in 

There is an interesting note by the 5 & 6 Vict. c. 45, s. 27. 

reporter, at the end of the latter case, (g) 5 & 6 Vict. c. 45, s. 2. A mere 

as to " the real and true times and book in form is not included : Schove 

persons when and by whom the art of v. SchmincM, L. R. 33 Ch. D. 546. 

printing was originally discovered, aud Qi) 5 & 6 Vict. c. 45, s. 2, 
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And ' Copyright ' is defined to mean (i) : — Chap. X. 

" The sole and exclusive liberty of printing or otherwise 
multiplying copies." 

It also, in reference to dramatic pieces and musical 
compositions, means the right of public representation or 
performance (k). 

The object of the Act, as expressed in the preamble, was 
to amend the law relating to copyright, and to afford greater 
encouragement to the production of literary works of lasting 
benefit to the world. 

The Act itself has been described as a conspicuous instance 
of obscurity of style, with its arrangement even worse than 
its style (l). 

The Act of 1842 has been extended or amended, as 
regards books imported from abroad by the Customs 
Consolidation Act, 1876 (m), and as Vegards musical com- 
positions, by the Copyright (Musical Compositions) Act, 
1882 (n). 

By the Copyright Act, 1842, the term of copyright in Extent and 
every ' book ' published in the lifetime of its author is the copyright. 
life of the author and seven years after his death, or 42 
years from first publication if the seven years sooner expire ; 
and in every ' book ' published after his death the term is 
42 years from first publication ; and such copyright is the 
property of the proprietor of the manuscript and his 
assigns (o). 

It has been held that the publication of the book must be 



(i) 5 & 6 Vict. c. 45, s. 2. and 45. 

(Ic) Ss. 11, 20, 21, 22, 24. (m) 45 & 46 Vict. c. 40. 

(l) Eeport of Commissioners, 1878. (o) 5 & 6 Vict. c. 45, s. 3. 
(m) 39 & 40 Vict. c. 36, ss. 42, 44, 
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Chap. X. in the United Kingdom, that the area, over and through 
which protection is granted by the Act, is the whole of the 
British dominions ; and that the protection is given to the 
author, whether a native-born subject of the Crown, or an 
ahen friend sojourning in the United Kingdom or elsewhere 
in the British dominions {p). 

The same term as given to authors of ' books ' is given to 
a publisher or other person projecting, conducting and 
carrying on, or being the proprietor of, any encyclopaedia, 
review, magazine,, periodical work, or work published in a 
series of books or parts, or any book whatsoever, who 
employs any person to compose the same, or any volumes, 
parts, essays, articles, or portions thereof, for publication in 
or as part of the same, upon the terms that the copyright 
shall belong to such publisher or other person and be paid 
for by him ; except that in the case of essays, articles, or 
poi-tions forming parf of and first pubhshed in reviews, 
magazines, or other periodical works of a like nature (not 
encyclopaedias), after 28 years from publication the right of 
publishing the same in a separate form reverts to the author 
for the remainder of the term, his consent to such publica- 
tion in the meanwhile being necessary {q). 
Bepresenting The sole liberty of representing or performing, or causing, 

or performing . . , i r i t j.- 

dramatic or permitting to be represented or periormed, any dramatic 

mnsicai piecc or musical composition is made to endure and be the 

property of the author and his assigns for the same term as 

the copyright in books ; except that the first public repre- 



{]}) Eoutledge v. Loio, L. R, 3 E. & duced in the colonies, see 49 & 50 

L Ap. 100. Their Lordships were Vict. c. 33, rf. 8 ; post, pp. 222, 223. 
equally divided as to whether or not (i;) 5 & 6 Vict. c. 45, s. 18. The 

it extends to alien friends wherever "Times" held to be such a ' periodi- 

resident. Now as to a work first pro- cal ' : IVtdter v. Hmoe, W. N. (1881), 72. 
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sentation or performance is equivalent to first publica- Chap. X. 
tion (r.) 

No assignment of the copyright of any book consisting of 
or containing a dramatic piece or musical composition is to 
convey the right of representing or performing the sam", 
unless the assignment is entered on the register, to be 
spoken of directly, expressing the intention of the parties 
that such right should pass (s). The penalties on persons 
infringing the sole hberty of representing dramatic pieces, 
imposed by the statute 3 Wm. IV. c. 15, are extended to 3&4Wm. 
infringement of the rights of the author or his assignee under 
the Act of 1842, both in respect of dramatic pieces and 
musical compositions (t) ; namely, for each representation 
not less than forty shillings, or the full amount of the 
benefit or advantage arising from such representation, or 
the injury or loss sustained by the plaintiff therefrom, 
whichever damages are the greater : and they are recoverable 
in any Court having jurisdiction in that part of the British 
dominions in which the offence is committed (m). 

In the case of a musical composition, published after 45 & 46 Vkt. 

c. 40, 

August 10th, 1882, to prevent the right of pu.bHc repre- 
sentation or performance there must be notice on the title 
page that such right is reserved (x). 

A book of registry is required by the Act of 1842 to be Eegistration. 
kept at Stationers' Hall, wherein may be registered the 
proprietorship in the copyright of books and assignments 

(r) 5 & 6 Vict. c. 45, s. 20. nominal penalty only to Ije imposed, 

(s) S. 22. leaving costs in the Judge's discretion, 

(t) 3 & 4 Wm. IV. c. 15, s. 2 ; 5 & 6 in respect of an nnautliorised repre- 

Vict. c. 45, ss. 21, 24. See Duck v. sentation or performance of any niusi- 

Bates, L. R. 13 Q. B. D. 843 ; Wall v. cal composition whenever puHished, 

Taylor, 11 Q. B. D. 102. and exempting the proprietor, &c., of 

(it) 3 Wm. IV. 0. 15, 3. 2. the place of representation or per- 

(x) 45 & 46 Vict. c. 40. A Bill is formance, not wilfully permitting the 

now before Parliament for enabling a same. 
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Chap. X. tliereof, and in dramatic and musical pieces, whether in 
manuscript or otherwise, and licenses aifecting such copy- 
right (?/). The time of first publication or first public 
representation, as the case may be, must be entered (2). 
And no proprietor of copyright may sue or proceed for 
any infringement before registration, which otherwise is 
optional (fl). 
Piracy. A right of actiou is given to the proprietor in any Court 

of Record in that part of the British dominions in which 
piracy or infringement of his copyright in any book is 
committed ; that is to say, the printing or causing to be 
printed, for sale or exportation, without his consent in 
writing, or importing for sale or hire any book so unlawfully 
printed from parts beyond the sea, or knowingly selling, 
publishing, or exposing for sale or hire or causing the same 
to be done, or possessing for sale or hire any book so 
unlawfully printed or imported without such consent (b). 
All pirated copies of a book are made the property of the 
registered proprietor of the copyright, who may sue for the 
same damages (c). It has been held that the author of a 
novel is not protected against having his novel put into the 
form of a drama by different persons, and it makes no 
difference that he has himself dramatised it, provided the 
one drama is not borrowed from the other (d). 

All actions or proceedings must be commenced within 
twelve calendar months next after offence committed (e). 
But such hmitation of time is not to extend to proceedings 



(j/) 5 & 6 Vict. 0. 45, s. 11. L. R. 21 Oh. D. 232. 

(z) Ss. 13, 14, 20. See Thomas v. {d) Toole v. Young, L. R. 9 Q. B. 

Turner, L. R. 33 Ch. D. 292. 523 ; Beade v. Conquest, 9 W. R. 435. 

(a) 5 & 6 Vict. c. 45, s. 24. (e) 5 & 6 Vict. c. 45, s. 26 ; 3 

(i) S. 15. Wm. IV. c. 15, s. 3. 
(c) S. 23. See Gliappell v. Boosey, 
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for copies of books which after publication must in all cases Chap. X. 
be delivered for the use of the Library of the British 
Museum, and, after demand, for the use of the Bodleian 
Library at Oxford, the Public Library at Cambridge, the 
Library of the Faculty of Advocates at Edinburgh, and 
the Library of Trinity College, Dublin (/). 

It is expressly enacted that all copyright shall be deemed Personal 

■^ *' I ./ o property 

personal property, and shall be transmissible by bequest, or 
in case of intestacy shall be subject to the same law of 
distribution as other personal property {g). 

By the Customs Laws Consolidation Act, 1876, there are Books pro- 

. . ... hibitedtobe 

prohibited to be imported or brought into the United King- imported. 
dom, subject to forfeiture and being destroyed or otherwise c. 36. 
disposed of as the Commissioners of Customs may direct, 

" Books wherein the copyright shall be first subsisting, first 
composed, or written or printed in the United Kingdom, or printed 
or reprinted in any other country, as to which the proprietor of such 
copyright or his agent shall have given to the Commissioners of 
Customs a notice in writing, duly declared, that such copyright sub- 
sists, such notice also stating when such copyright will expire " (/()• 

The Commissioners are to cause to be made, and publicly 
exposed at the Custom Houses in the several ports, lists of 
all books in which the copyright is subsisting, and as to 
which the proprietor or his agent has given notice in 
writing accompanied with the prescribed declaration {i). 

For the protection of authors of lectures and their assigns n. Lectures. 
against the publication of lectures without their consent, c. 65. ™' ' 
the sole right and liberty of printing and publishing lectures 
was, by the statute 5 & 6 Wm. IV. c. 65, declared to be- 
long to the author or the person to whom he had sold or 

(/) 5 & 6 Vict. c. 45, ss. 6—10, 26. (A) 39 & 40 Vict. c. 36, s. 42. 

{g) S. 25. (i) Ss. 44, 45. 
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Chap. X . otherwise conveyed the copy thereof in order to deliver the 
same in any school, seminary, institution, or other place, or 
for any other purpose ; and penalties were imposed for the 
infringement of such copyright. But the Act does not 
extend to lectures, of the delivery of which notice in writing 
has not been given to two justices within five miles, at least 
two days before delivering the same, or to lectures delivered 
in any university or public school or college, or on any 
public foundation, or by any individual in virtue of or 
according to any gift, endowment, or foundation {k). The 
Act does not prohibit, or protect any person from, redelivery 
of lectures. 

III. Engrav- The piracy of the works of Hogarth led, it is said (/), to 

ings, etchings, i ./ o ; \ / j 

prints, litho- the passing, in 1735, of the first statute, 8 Geo. II. c. 13, 

graphs. . . . . . 

8 Geo. II. for conferring on the inventor and designer a copyright in 
7 Geo. III. engravings, etchings, or works in mezzotinto or chiaro- 
17 Geo. III. oscuro, of any historical or other prints. That Act was 
i5vict. c. 12 extended by the subsequent statutes 7 Geo. III. c. 38, 17 
«■ "■ ' ' ' Geo. III. c. 57, & 15 Vict. c. 12, s. 14; the joint effect of 
which is to secure the copyright or sole right of printing 
and reprinting to every person who " invents or designs, 
engraves, etches, or works in mezzotinto or chiaro-oscuro, 
or from his own work, design, or invention, causes or pro- 
cures to be designed, engraved, etched or worked in mezzo- 
tinto or chiaro-oscuro, any historical print or prints, or any 
print or prints of any portrait, conversation, landscape, or 
architecture, map (to), chart, or plan, or any other print or 
prints whatsoever, and to every person who engraves. 



(h) 5 & 6 Wm. IV. c. 65, s. 5. See Stannard v. Lee, L. R. 6 Oh. Ap. 

(i) Copinger on Copyright, 351. 346 ; and Stannard v. Harrison, 19 

(m) Query, whether these Acts, or Tr. R. 811. 
only 5 & 6 Vict. c. 45, apply to maps, 
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etches, or works in mezzotinto or chiaro-oscuro, or causes Chap. X. 
to be engraved, etched, or worked, any print taken from 
anj' picture, drawing, model, or sculpture, notwithstanding 
such print has not been graven or drawn from his own 
original design" (n) , including "prints taken by lithography 
or any other mechanical process by Avliich prints or impres- 
sions of drawings or designs are capable of being multiplied 
indefinitely" (o). 

The term of copyright will endure for twenty-eight years Duration of 
from first publication [p). To be entitled the name of the enforcement. 
proprietor must on publication appear on every plate or 
print (g), but registration is not provided for. Any offender 
is made subject to penalties within six months after the 
offence (r), and to damages at the suit of the proprietor (s). 

The first Act for Protection of Copyright in Sculpture i"^- Souip- 
was passed in 1799, "for encouraging the art of making 54Geo. iii. 
new models and casts of busts and other things " {t) ; but '^' ' 
proving ineffectual, it was in 1814 replaced by the present 
Sculpture Copyright Act, 54 Geo. III. c. 56. By that Act 
the sole right and property of all new and original sculp- 
tures, models, copies, and casts of any of the subjects 
therein mentioned were vested in the person making or 
causing the same to be made for the term of fourteen years 
from " first putting forth or publishing " the same with the 
proprietor's name and the date thereof {u). An action for 
damages may, within six calendar months from the offence, 
be brought by the proprietor or his assignee against any 

(m) 15 Vict. c. 12, s. 14, preamble. c. 38, s. 6. 

(o) S. 14. (s) 17 Geo. III. c. .57. See 24 & 25 

(p) 7 Geo. III. c. 38, s. 7. Vict. c. 101. 
■ {q) 8 Geo. II. c. 13, s. 1 ; Ghxmes v. («) 38 Geo; III. c. 71. 

Ai-hford, L. R. 2 C. P. 410. (•«) 54 Geo. III. c. 56, s. 1. 

(r) 8 Geo. II. c. 13, s. 1 ; 7 Geo. III. 
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Chap. X. 



Registration. 



V. Paintings, 

drawings, 

photographs. 

25 & 26 Vict. 
c. 68. 



person during that term making or importing, or causing to 
be made or imported, or exposed to sale, or otherwise 
disposed of, any pirated copy or cast {x) ; but the purchaser 
of the copyright by deed attested is protected from any 
action for copying, casting, or vending the same (if). 
After the fourteen years, if the original proprietor is still 
living, the copyright is to return to him for a further term 
of fourteen years (z). 

Under the Designs Act, 1850, provision vs'as made for 
enabling the proprietor of any sculpture, model, copy, or 
cast, to register the same, and then to recover penalties in 
respect of the offences above mentioned, which gave him 
only a right of action for damages under the Sculpture 
Copyright Act (a) : but the whole Act was repealed by the 
Patents, Designs, and Trade Marks Act, 1883 (&). 

The last of the Fine Arts to obtain the protection of 
copyright were paintings, drawings, and photographs, 
namely in 1862, when it was conferred on the authors of 
such works by the statute 25 & 26 Vict. c. 68. It is 
limited to an author who is a British subject or resident 
within the dominions of the Crown ; but it is conferred on 
such author of every original painting, drawing, and photo- 
graph (c), made either in the British dominions or else- 
where, and not sold or disposed of before the 29th July, 
1862, and his assigns (d) ; to him and them is given the 
sole and exclusive right of copying, engraving, reproducing 
and multiplying such painting or drawing, and the design 



(x) 54 Geo. III. c. 56, ss. 3, 5. See 
5 & 6 Vict. c. 97, s. 2. 

(y) 54 Geo. III. c. 56, s. 4. 

(x) S. 6. 

(a) 13 & 14 Vict. c. 104, ss. 6, 7. 

(i) 46 & 47 Vict. c. 57, s. 113, 



Sched. III. See s. 60. 

(c) As to who is the ' author ' of a 
photograph, see Nottage v. Jacikson, 
L. R. 11 Q. B. D. 627. 

{d) 25 & 26 Yict. c. 68, s. 1. 
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thereof, or such photograph and the negative tliereof, by Chap. X. 
any means and of any size, for the term of the Hfe of the 
author and seven years after his death (e). Where, how- 
ever, any painting or dravs^ing, or the negative of any 
photograph is for the first time sold or disposed of after the 
above date, or is made or executed for or on behalf of any 
other person for a good or valuable consideration, in order 
to retain the copyright it must be expressly reserved by 
agreement in writing signed, at or before the sale or dis- 
position, by the vendee or person for whom the same was 
made ; and in like manner for such vendee or assignee to 
be entitled to any copyright, there must, at or before such 
sale or disposition, be an agreement in writing signed by the 
person so selling or disposing of the same or by his agent 
duly authorised (/). The effect of this would seem to be, 
that if there is no agreement in writing, the copyright ceases 
to exist {g). 

A register is to be kept at Stationers' Hall of every copy- Registration. 
right under the Act, and of every subsequent assignment of 
it : until registration no proprietor is entitled to the benefit 
of the Act, and no action is sustainable, or penalty recover- 
able, in respect of anything done before registration {h). 

In case of piracy or infringement of copyright a penalty. Piracy, 
not exceeding 101., in favour of the proprietor of the copy- 
rio-ht is imposed upon the offender, together with forfeiture 
of all piratical copies, imitations, &c., recoverable by sum- 
mary proceeding before justices {%) ; and also a right to 



(e) 25 & 26 Vict. c. 68, s. 1. being sold after being painted, the 

(f\ jj}^ copyright, in the absence of any agree- 

(o) See Digest of the Law of Copy- ment, vests in. the person for whom 

right, by Sir James Stephen, art. 21. the picture is painted. 

But the Commissioners, in their report (h) 25 & 26 Vict. c. 68, ss. 4, 5. 

(§ 102), say, that if the picture is {i) Ss. 6, 8, 10. 

painted on commission, instead of 
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(Dfiap. X. 



Personal 
property — 
assignment. 



VI. Inter- 
national and 
colonial 
copyright. 



bring action for damages and for an injunction is given to 
the proprietor of the copyright (Ic). Also penalties are 
imposed to prevent fraudulent productions and sales, and 
spurious or altered works (J) . 

It is expressly enacted that all copyright under the Act 
is to be deemed personal estate, and shall be assignable at 
law ; and that every assignment and every license to use or 
copy by any means or process the design or work, subject 
of copyright, must be by some note or memorandum in 
writing signed by the proprietor or his agent appointed for 
that purpose in writing (to) . 

As regards literary and artistic works first pubHshed in a 
foreign country, certain statutes, styled the International 
Copyright Acts (re), have been passed, authorising Her 
Majesty by Order in Council to direct that the author shall 
have copyright in the same during the period specified by 
the Order, which must not exceed the period during which 
authors of the like wofks first published in the United 
Kingdom have copyright. In September, 1885, an Inter- 
national Conference was held at Berne, and a draft conven- 
tion agreed to for giving to authors of literary and artistic 
works, first published in one of the countries parties to the 
convention, copyright in such works throughout the other 
countries parties to the convention. For the purpose of 
carrying such convention into effect in Her Majesty's 
dominions, the International Copyright Act, 1886, was 
passed (o). By the same Act the diiferent Copj'right Acts 
already referred to were made to apply to literary or artistic 



(/c) 25 & 26 Yict. c. 68, ss. 9, 11. 

(0 Ss. 7, 8. 

(m) S. 3. 

(») 7 & 8 Vict. c. 12 ; 15 & 16 Vict. 



c. 12 ; 25 & 26 Vict. o. 68, s. 12 ; 38 & 
39 Vict. c. 12. 

(o) 49 & 50 Vict. c. 33. 
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works first produced in a British possession, in like manner Chap. X. 
as they apply to a work first produced in the United King- 
dom, provided that the enactments respecting registration 
are not to apply if the law of such possession provides for 
registration, and the delivery of a copy of a book to the 
British Museum, &c., shall not be required (_p). 

{p} 49 & 50 Vict. 0. 33, s. 8. 
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Chap- XI. CHAPTER XL 

ENFORCEMENT OF DEBTS. 

r. Liability of A man's personal property of whatever nature is, like his 

property to i. a. x ./ j 

debts. real property, applicable in satisfaction of his debts, in his 

lifetime and after his death. In 'debts' is included any 
money which he is directed by j udgment or o rder to pay. 
Under the Rules of the Supreme Court, 1885 (a), where 
any person is by any judgment or order directed to pay any 
money, or to deliver up or transfer any property, it is not 
necessary to make any demand ; but the person so directed 
is bound to obey the judgment or order upon being duly 
served with the same. As this duty is not always fulfilled, 
we will consider the modes of enforcing it against his per- 
sonal property ; also we will consider how a judgment for 
the recovery of any property, other than (land or) money, 
may be enforced (5). 

Modes of Under the Rules of the Supreme Court, 1883 (c\ a iudg'- 

enforomg '■ ^ ■" •> ° 

judgments, mcut or O rder for the recovery by or payment to any person 
of money may be enforced by any of the modes by which a 
judgment or decree for the payment of money of any Court, 
whose jurisdiction was transferred by the Judicature Act, 
1873, might have been enforced at its passing; that is to 
say, as regards the debtor's personal property, the person to 
whom the money is payable may, as soon as it is payable. 



(a) E. S. C. Ord. XLII. rr. 1, 24. 1883, Ord. XLIV. ; 32 & 33 Vict. 

(J) There are further remedies in c. 62, s. 4 ; and 41 & 42 Vict. c. 54, 

personam, viz., of iraprisoninent unde r s. 1). 

the Debtoia Act, 1869 32 & 33 Vict. (c) E. S. C. 1883, Ord. XLII. rr. 3, 

c. 62, s. 5), and of attach ment (E. S. C. 24, 28 ; and Ord. LXXI. r. 1. 



&c. 
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sue oiat a writ of fieri fadas (d), apply for an order to Chap. XI. 

attach debts owing or accruing from a third person to the 

debtor (e), for equitable execution (/), or for a charging 

order upon the debtor's stock or shares in the Government 

funds or public companies (g). Where the judgment or 

order is to pay money into Cou rt, or to do any oth er act in 

a lim ited time, the person prosecuting the same may issue 

a writ of^equestration (h). Where the judgment or order 

is against a corporation, by leave a writ of sequestration 

may be issued against the cori^orate property or the property 

pf the directors or ath^er_Qffic.em (0- 

A judgment for the recovery of any prop erty other than 
(land or) money may be enforced by writ for de livery of the 
property, or by A vrit of sequestrat Jimf^). Where the judg- 
ment or order is against a firm, execution may issue (1) 
against any property of t he partnership;, (2) against any 
person who has appeared i n Jiis own name, or who has 
admitted on the pleadings that he is, or who has been 
adjudged to b e, a partner, (3) against any person who has 
been served, as a partner, with the writ of summons, and has 
failed to appear ; if execution is claimed against any other 
person, as being a member of the firm, leave must be given (1). 

Under a writ oi fieri facias (commonly called fi. fa.), the "Writ of 
sheriff or his officer is at common law empowered to seize 
and sell the debtor's goods. It is so called from the com- 
mencing words : " We command you that of the goods and 
chattels of (the debtor) in your bailiwick you cause to be 



(d) R. S. C. 1883, Ord. XLII. r. 17 ; (g) Ord. XLVI. r. 1. 
and Ord. XL VIII. r. 1. (h) Ord. XLIII. r. 6. 

(e) Ord. XLV. See Ord. XLII. (i) Ord. XLII. r, 31. 

r. 32. (*) li- r. 6. And see r. 33. 

(/) Ord. Xm. rr. 3, 28, (0 Ord. XLII, r. 10. 

<i 
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Chap. XI. made the sum of £ , &c." (m). He is also by the 
statute, 1 & 2 Vict. c. 110, empowered to seize money or 
bank-notes, cheques, bjUs^^ of exchange, promissory notes, 
bonds, specialties, or ,pthei' securities, for money, and to 
deliver any money or bank-notes to the execution creditor, 
and to hold the cheques and other securities for money as 
security for the amount by the writ directed to be levied, 
and he may sue for the amoimt^ secured thereby (n). 

The title of any person acquired bond fide and for valu- 
able consideration, without notice that a writ had been 
delivered to the sheriff, to goods of the debtor before actual 
seizure is protected by the Mercantile Law Amendment 
Act, 1856 (o). 

By the Bankruptcy Act, 1883, it is enacted that a sale by 
the sheriff of a debtor's goods under an execution for a sum 
exceeding 20?. must be by pubHc auction, unless the Court 
from which the process issued otherwise orders {p). 
Writs in aid Where the sheriff returns that the goods remahi upon his 
hands unsold for want of buyers, the execution creditor may 
sue out a writ of venditioni exponas, that is, a writ to the 
sheriff directing him to expose and sell the goods for the 
best price that can be got {q). 

Where the person against whom the writ of ^. fa. was 
issued is a beneficed clerk, and the sheriff returns that he 
has not any goods or chattels (or any lay fee) in his baili- 
wick, the execution creditor may sue out a writ oi fieri 
facias de bonis ecclesiasticis, or of sequestrari facias d^e boni s 
ecclesiasticis. Such writs are addressed to the bishop : the 



(m) See form in E. S. C. 1883, Hunt v. Fensham, L. R. 12 Q. B. D. 

App. H., No. 1. 162 ; Hunt v. Clifford, W. N. (1884), 

(») 1 & 2 Vict. c. 110, s. 12. 86. 

(o) 19 & 20 Vict. c. 97, s. 1. (q) R. S. C. 1883, Ord. XLIII. rr. 2, 

(p) 46 & 47 Vict. c. 52, s. 145, See 5. Por form, see App. H., Ng. 4. 
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former commands him " that of the ecclesiastical goods of Chap. XI. 

(the debtor) clerk in your diocese, you cause to be made 

£ , &c. ; " the latter commands "that you enter into 

the said rectory (or vicarage) and parish church of , 

and take and sequester the same in your possession, and 

hold the same in your possession until you shall have levied 

the said £ and interest aforesaid of the (rents, tithes, 

&c.), and other ecclesiastical goods in your diocese of and 

belonging to the said rectory, &c." (r). 

The attachment of debts by a third person, to the debtor Attachment 
is effected by a ' garnishee order ; ' such third person Gamishoo 
being entitled the garnishee (s). Applic ation is made on °'^^''^' 
affidavi t showing that the judgment or order is unsatisfied,"° 
and that another person is indebted to the debtor (t), and 
the order is that all debts, owing or accruing from the 
garnishee to such debtor, shall be attached to answer the 
judgment or order. Service of the order or notice thereof 
to the garnishee binds such debts in his hands {u). If the 
amount is not paid, execution may be ordered to issue 
against the garnishgg (x) ; on the other hand, if he dispute 
his liability, or set up that his debt belongs to a third 
person, or a third person has a lien or charge upon it, such 
issues will be tried (?/). Also the party entitled to enforce 
the judgment or order may apply for an order that Jhe 
debtor be examined as to whether any and what debts are 



(r) R. S. C. 1883, Ord. XLIII. rr. 3, Bruce v. JVait, 1 Man. & G. 1. 

4, 5. Forms, App. H., Nos. 5, 6. 7. (0 E. S. C. 1883, App. B., No. 25. 

(s) Ord. XLV. A similar process, Form of affidavit. 

tinder the name of ' foreign attach- («) R. S. C. 1883, Ord, XLV. r. 2. 

ment,' has from ancient time issued See In re Oeneral Horticultural Co., 

out of the Lord Mayor's Court in the L. R. 32 Ch. D. 512. 

City of London and the Tolzey Court (x) B. S. C. 1883, Ord. XLV. r. 3. 

in the city of Bristol. See Wads- {y) lb, rr. 4, 5, 6. 
worth V. Queen of Spain, 17 Q. B, 171 ; 

q 2 
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Equitatle 
execution, 



Chap.^1. owing to him, and whether he has any and what other 
property or means of satisfying the judgment or order (z). 

We have seen the sheriff's powers in execution of a writ 
oifi.fa. with regard to the debtor's securities for money, 
and it will be remembered how that any person claiming to 
be interested in a fund standing in the books of a compan y, 
or of a fund in Court, may protect his title by notice , in lieu 
of the former process by writ of distringas, or by obtaining 
a stop order, as the case may be (a). A judgment creditor 
may also apply for a Charging Order for payment of the 
debt upon the debtor's inte rest in an^Government funds or 
stock , or shares in a public company or the divide nds 
thereof, whether m possession , r emainder , or rever sion, and 
whether vested or contingent , and whether being funds in 
Court or not, and whether standing in his own name or in 
the na me,_of a Jrustee for him, and such order will entitle 
the creditor to the same remedies as if the charge had been 
made by the debtor ; but no proceedings are to be taken to 
have the benefit of the charge until after six^months from 
the order {h) ; in order to prevent the debtor from disposing 
of his interest the order may be made in the first instance 
ex parte. 

Equitable execution is had by obtaining the appointment 
of a receiver in respect of monies payable to the judgment 
debtor to which garnishee proceedings are not applicable ; 
for instance, future income of a trust fund in the hands of 
trustees (c), inconieji^f jyiexersioQgjyi interest under ajwill {d\ 



(z) E. S. C. 1883, Ord. XLII. r. 32. 

(a) An%, pp. 98, 100. 

(J) R. S. C. 1883, Ord. XL VI. r. 1 ; 
applying 1 & 2 Vict. c. 110, ss. 14, 15, 
and 3 & 4 Vict. c. 82, s. 1. See Leg- 
gott V, Western, L. E, 12 Q. B. D, 287, 



For forms of order, see E. S. C. App. 
K., Nos. 27—29. 

(c) TVebb v. Stmton, L. E. 11 Q. B. 
D. 518. 

(d) Fuggk v. Bland, L. E. 11 Q. B. 
D, 711. 
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a fund in Cour t payable to the debtor (e). Before the Chap. XL 
Judicature Acts such execution could only be had out of 
the Court of Chancery (/). 

A writ of sequestration is issued against all the estate "Writ of 
and effects of the disobedient person ; it is addressed to not ^''^'"'^ 
less than four commissio ners, who are empowered, or any 
three or two of them, to enter upon all his re al estate, and 
to collect, receive and sequestrate into their hands, not only 
all the rents _and profits of his real estate, but also all his 
goods, chattels and personal estate whatsoever, and they 
are commanded to enter and collect, take and get into their 
hands, not only the rents and profits of his real estate, but 
also all his goods, chattels and personal estate, and to 
detain and keep the same _under sequc^stjatioji in their 
hands until he pay, &c. (g). 

A writ of delivery is addressed to the sheriff, and directs Writ of 
him to cau se the chattels to be returned__to the plaintiff, 
and, if they cannot be found, to distrain the defendant by 
all his lands and chattels in the sheriff's bailiwick until he 
deliver the property, or, at the option of the plaintiff, to 
cause to. be jnade of the defendant's goods the assessed 
value, if any, of the property ; and by the same or a 
separate writ the plaintiff may have made of the defendant's 
goods the damages and costs awarded and interest (h). 

The execution of judgments, decrees or orders of County Judgments 
Courts is enforceable against the debtor's goods (including Courts, 
money, bank notes, and any cheques, bills of exchange, 
promissory notes, bonds, specialties, or securities lor money). 



(e) Westhead v. Biley, L. R. 25 Ch. rr. 6, 7, App. H. No. 13. 
D. 413. (h) Ord. XLII. r. 6 ; Ord. XLVIII. 

(/) 36 & 37 Vict. c. 66, s. 25 (8). rr. 1, 2 ; form, App. H. Nos. 10, 11. 

Ig) R. S. C. 1883, Ord. XLIII. See ante, p. 225. 
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Chap. XI. under warran ts to the high bailiff, in common law cases 
under the County Courts Acts, 1846 {i), in equity cases 
under the County Courts Equitable Jurisdiction Act, 
1865 {k), and also, in both cases under the County Court 
Rules, 1886 (I). By the latter Act and by the Rules pro- 
vision is also made for enforcement of a judgment or oi'der 
for the recovery of any property other than land or money 
by a warrant of delivery issued to the bailiff (m). And by 
the Rules provision is made for enforcement of a judgment 
or order for the recovery or payment of money by a garnishee 
order (n). 
Leave to issue Leave must be obtained to issue execution, whether out 

execution iu 

certain cases, of the High Court or a County Court, (1) after lapse of 
time from the judgment or order in the High Court of six 
years (^), in a County Court of two years (q) ; (2) where 
any change has taken place by death or otherwise in the 
parties entitled or liable to execution (r); (3) where a husband 
is entitled or liable to execution upon a judgment or order 
for or against a wife (s) ; (4) where a party is entitled to 
execution upon a judgment of assets m futuro or quando 
acciderint if) ; (5) where a party is entitled to execution 
against any of the shareholders of a joint stock company 



{i) 9 & 10 Vict. 0. 95, ss. 95—97. Council, Nov. lOth, 1867, and May 

The goods are not bound until seizure : 18th, 1870. 

Ex parte Williams, L. E. 7 Ch. Ap. (fi) E. S. C. 1883, Ord. XLII. 

314. See Ex parte Nelson, 14 Ch. D. rr. 22, 23 (a). 

41. (2) E. C. C. 1886, Ord. XXV. 

(i) 28 & 29 Vict. c. 99, s. 8. r. 6. 

(0 E. C. C. Ord. XXV. rr. 1, 4— (r) E. S. C. Ord. XLII. r. 23 (a) ; 

12. E. C. C. Ord. XXV. r. 9 (o). 

(m) Ord. XXV. rr. 50, 51. (s) E. S. C. Ord. XLII. r. 23 (6) ; 

{%) Ord. XXVI. Formerly, under R. C. C. Ord. XXV. r. 9 (6). 

the Common Law Procedure Acts, (t) E. S. C. Ord. XLII. r. 23 (c) ; 

1854, 1860 (17 & 18 Vict. c. 125, and E. C. C. Ord. XXX. r. 10. 
23 & 24 Vict. c. 126), and Orders in 
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upon a judgment against the company, or against a public Chap. XI. 
officer or other person representing the company (u). 

In the case of the death of a judgment debtor before Death of 
satisfaction of the judgment, although leave must be ob- priority, 
tained to issue execution (x), the judgment or order of 
whatever Court (y) if duly registered or re-registered within 
five years of his death, under 23 & 24 Vict. c. 38 (z), must 
be satisfied out of his personal estate in preference to his 
specialty or simple contract debts (a). If judgment is 
obtained by a creditor after the death of the debtor against 
his representative, he will be entitled to satisfaction of his 
judgment out of the debtor's personal estate in priority to 
other creditors, without registration, on the ground that the 
representative must have notice of any judgment against 
himself (b). The latter judgments, if more than one, take 
effect according to their respective dates (c) ; ordinary 
judgments take effect according to precedence in issuing 
execution. 

But debts due to the Crown have priority to all debts, 
including judgment debts, of a deceased {d) ; and next to 
these, debts to which particular statutes give priority, as, 
moneys due to the parish by an overseer of the poor (e), 
moneys due to a friendly society by its officers (/), or to a 
savings bank by its officers (g), and regimental debts of an 
officer or soldier {h) . After judgment debts must be satis- 



(m) R. S. C. Ord. XLII. r. 23 {d) ; Williams' Estate, L. R. 15 Eq. 270 ; 

R. C. C. Ord. XXV. r. 9 (c). In re Maggi, 20 Ch. D. 545. 

(x) Ante, p. 230. (c) Dollond v. Johnson, 2 Sm. & G. 

(y) Be Turner, 33 L. J. (Ch.) 232. 301. 

M Ss. 3 — 5. (d) AVilliams on Executors, pt. iii, 

(a) See Williams on Executors, bk. ii. ch. ii. § 1. 
pt. iii. bk. ii. ch. ii. § 2. As to ' spe- (e) lb. ; 17 Geo. II. c. 38, ». 3. 

cialty ' and ' simple contract ' debts, (/) 38 & 39 Vict. c. 60, s. 15, § 7. 
see M. L. R. P. 115. (?) 3 & 4 Wm. IV. c. 14, s. 28. 

(6) Ee Bighy, 12 W. R. 32 ; In re Qi) 26 & 27 Vict. c. 57. 
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Chap. XI. fied debts by specialty and by simple contract, which since 
the 1st January, 1870, stand in equal degree (i). 

Under the Judicature Act, 1875, in administration by 
the Court of the assets of a deceased, whose estate may 
prove to be insufficient for the payment in full of his debts 
and liabilities, the same ru les , are jo... prevail as to the re- 
spective rights of secured and unsecured creditors, and as 
to debts and liabilities provable, and as to the valuation of 
annuities, and future and contingent liabilities respectively, 
as are in force under the law of bankruptcy with respect to 
the estates of persons adjudged bankrupt (^), of which 
hereafter. 

11. Guaranties The payment of a debt, or the performance of a duty, is 
not unfrequently guaranteed by the promise of another 
person, styled a ' surety,' to answer for it in case of the 
failure of the one in the, first instance liable to such pay- 
ment or performance. For a guaranty to be enforceable, 
it is requisite that it should be in writing. It was enacted 
by the Statute of Frauds (I) that : — 

" No action shall be brought .... whereby to charge 
the defendant upon any special promise to answer for the debt, 
default, or miscarriages of another person .... unless the 
agreement upon which such action shall be brought, or some 
memorandum or note thereof, shall be in writing, and signed by 
the party to be charged therewith, or some other person there- 
unto by him lawfully authorised." 

Not only must the one person be liable, but the promise 
must be to the person to whom he is liable (to). It was 

(i) 32 & 33 Vict. c. 46. See M. L. (I) 29 Car. II. c. 3, s. 4. As to 

R. P. 115. pleading the statute, see ante, p. 28. 

(k) 37 & 38 Vict. u. 85, s. 10. See (m) Eastwood v. Kenyan, 11 Ad, & 

further as to this provision, post, El. 438. 
p. 266. 
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held that the consideration for the promise, as well as the Chap. XI. 
contracting parties and the promise, must appear in the 
writing (n). To obviate this, which proved a great incon- 
venience by reason of the many unjust and technical defences 
raised in consequence in actions upon guaranties, it was 
enacted in the Mercantile Law Aniendment Act, 1856 (o), 
as follows : — 

S. 3. " No special promise to be made by any person after 
the passing of this Act to answer for the debt, default, or 
miscarriage of another person being in writing, and signed 
by the party to be charged therewith, or some other person 
by him thereunto lawfully authorised, shall be deemed 
invalid to support an action, suit, or other proceeding, to 
charge the person by whom such promise shall have been 
made by reason only that the consideration for such promise 
does not appear in writing or by necessary inference from a 
written document." 

This does not dispense with the necessity of a considera- 
tion, which if questioned must still be proved, but it may 
be proved by parol evidence. It may be any benefit 
accruing to the promisor, or any loss, trouble, or disadvan- 
tage undergone by, or charged or imposed upon, the promisee 
or person to whom the promise is made (p). 

When one person induces another to enter into an 
engagement by a promise to indemnify him against liability, 
that is not an agreement within the Statute of Frauds and 
required to be in writing ; for instance, where a father 
induced his son to guarantee the debt of his son-in-law 
upon a promise that he would see him harmless (q). 



(n) Wain v. Warlters, 5 East, 10 ; sideration in Smith on Contracts, 90 ; 

arde, p. 22 (x). See notes to Birkmyr and see Smith's Merc. Law, 467. 

V. Darnell, 1 Sm. L. Oa. 326. (g) Wildes v. Dudlow, L. E. 19 Eq. 

(o) 19 & 20 Vict. c. 97, s. 3. 198. " " 

{■p) See definition of a legal con- 



234 THE MODERN LAW OE PERSONAL PEOPEETT. 



surety. 



Chap. XI. For a guaranty to be in force the person for whose 
Liability of debt it was given must be and continue liable, unless 
the surety has expressly contracted to remain liable not- 
withstanding the discharge of the principal (r) : but the 
guarantor may liinit his own liability as to time, particular 
dealing, or in other respects. If he mean to confine his 
liability to a particular dealing, &c., he should be careful to 
say so, or his guaranty, which is to be construed like any 
other written contract, namely, with reference to the cir- 
cumstances under which it is entered into, may be construed 
a 'continuing' one (s). With regard to the effect of a 
change in a firm of partners to or for whom a guaranty has 
been given, the Mercant ile Law Amendment Act^^ 1856 (t). 
has provided that it shall cease, except the contrary inten- 
tion shall appear clear ; it is enacted that : — 

S. 4. " No promise to answer for the debt, default, or 
miscarriage of another, made to a firm consisting of two or 
more persons, or to a single person trading under the name 
of a firm, and no promise to answer for the debt, default, or 
miscarriage of a firm consisting of two or more persons, or 
of a single person trading under the name of a firm, shall be 
binding on the person making such promise in respect of 
anything done or omitted to be done a^er a change shall 
have taken place in any one or more of the persons con- 
stituting the ^m, or in the person trading under the name 
of a firm, unless the intention of the parties that such 
promise shall continue to be binding, notwithstanding such 
change shall appear either by express stipulation or by 
necessary implication from the nature of the firm or other- 
wise." 

(r) Gowper v. Smith, 4 M. & W. Eve, 13 Eq. 450. As to effect of death 

519. of surety, CouUhart v. Clemmtson, 5 

(s) Merle v. Wells, 2 Camp. 413. Q. B. D. 42 ; Lloyds v. Harper, 16 

See Nottingliam Hide Go. v. Bottrill, Cli, D. 290. SemUe, tlie mere fact of 

L. R 8 C. P. 694. As to withdrawal death will not determine guaranty. 
of continuing guarantee, see Burgess v. (t) 19 & 20 Vict, c. 97, s. 4, 
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To charge a surety it is not necessary that demand Chap. XI. 
should have been made upon the principal debtor, unless 
such demand is necessary to charge the debtor, or has been 
expressly stipulated for (u). 

To discharge a surety mere forbearance to sue the princi- Discharge. 
pal debtor is not sufficient, or even signing a composition 
deed in which the remedies against sureties are preserved (x) ; 
but a binding agreement with the debtor, without the 
surety's assent, to give him time would have such effect. 

It has been said (?/), there are three ways in which a 
surety may be discharged, namely, (1) by time being given 
to the deb tor, (2) by an alteration in the contract betweeii 
thejprincipals, (3) byjhe principals dealing together so as 
to affect the position of the surety to his prejudice. 
Therefore where D. contracted to buy tar from a gas 
company, the amount supplied to be estimated on the last 
day of each month, and payment for the same to be made 
within the next fourteen days unless the company should 
allow a longer time, and P. became surety for the perform- 
ance of the agreement by D., it was held that he was not 
liable for an unpaid balance due for July and for which the 
company took a promissory note from D. on 21st August, 
but that he was liable for further sums which became due 
in August and September (z). 

"What in general will discharge a surety is thus sum- 
marised in Smith's Mercantile Law (a) : — 



(m) See Bullen & Leake's Pleading (a) Croydon Gas Co. v. Dickinson, 

(4th ed.), pt. i. 190. L. R. 2 C. P. D. 46 ; and see Liqui- 

(x) See Kearsley V.Cole, 16 M.&W. dators of Overend, Gurney <£• Go. 

128 • Gi'een v. Wynn, L. K. 4 Ch. Ap. v. Liquidators of Oriental Financial 

204. Corporation, L. E. 7 B. & I. Ap. 

(y) Per Bramwell, J., in Croydon 348. 

Gas Go. V. DicUnson, L. E. 2 C. P. D. . (a) Smith's Mercantile Law, 472. 
49. 
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Chap. XI. "If the creditor discharge the principal, or enter into any 
agreement with him by which the surety's situation is altered for 
the worse, or which would render a proceeding against the 
surety a fraud upon the principal, he discharges the surety ; for 
instance, if he agree to give time to the principal : for then, if he 
forbear proceeding during the time given, he wrongs the surety 
by prolonging his responsibility ; while, on the other hand, if he 
proceed against the surety, he gives him a remedy over against 
the principal, and thus exposes the latter to proceedings, contrary 
to the faith of his agreement. So, if he substitute a new agree- 
ment instead of that for the performance of which the surety was 
responsible, or the duties of the principal be so altered as materially 
to affect the peril of the surety, or if he be guilty of laches whereby 
a security to which the surety on paying the debt would be 
entitled is lost. But the surety will not be discharged by mere 
forbearance, unless, indeed, there be some stipulation in the 
guaranty binding the party guaranteed to use due diligence 
against the principal, nor by acceptance of a collateral security, 
nor if he himself have agreed to the indulgence given the 
principal or have subsequently assented to it." 



Surety- 
principal. 



Co-sureties. 



At any time after the debt becomes due, the surety, 
though he be not sued, has a right to call upon the principal 
to discharge the debt ; "it being unreasonable that a man 
should always have such a cloud hanging over him " (b). 
After payment, or performance of the duty, he is entitled 
to stand in the place of the creditor and have the benefit 
of all other securities which the latter had against the 
principal (c), and, if there are co-sureties, to be indemnified 
by their contributing rateably to make good his loss and if 
he have paid more than his proportion of the demand. In 
furtherance of his right to an assignment of the securities 
held by the creditor and to indemnity from a co-surety, it 



(6) E. Banelaugh v. Hayes, 1 Vem. 
189. See Woolridge v. Norris, L. R. 
6 Eq. 410. 



(c) See Forbes v. Jackson, L, E. 19 
Ch. D. 615. 
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was enacted by the Mercantile Law Amendment Act, Chap. XI. 
1856 (J), as follows : — 

S. 5. "Every person who, being surety for the debt or 
duty of another, or being liable with another for any debt 
or duty, shall pay such debt or perform such duty, shall be 
entitled to have assigned to him, or to a trustee for him, 
every judgment, specialty, or other security which shall be 
held by the creditor in respect of such debt or duty, whether 
such judgment, specialty, or other security shall or shall not 
be deemed at law to have been satisfied by the payment of 
the debt or performance of the duty, and such person shall 
be entitled to stand in the place of the creditor, and to use 
all the remedies ; and if need be, and upon a proper in- 
demnity to use the name of the creditor in any action or 
other proceeding at law or in equity in order to obtain 
from the principal debtor, or any co-surety, co-contractor, or 
co-debtor, as the case may be, indemnification for the 
advances made and loss sustained by the person who shall 
have so paid such debt or performed such duty, and such 
payment or performance so made by such surety shall not be 
pleadable in bar of any such action or other proceeding by 
him : Provided always that no co-suretj"^, co-contractor, or 
co-debtor shall be entitled to recover from any other co- 
surety, co-contractor, or co-debtor, by the means aforesaid, 
more than the just proportion to which as between those 
parties themselves such last-mentioned person shall be 
justly liable." 

The above provision of the Statute of Frauds was evaded, Credit on 

*■ . , . representa- 

by shaping the demand, not upon a special promise, which tion. 
the statute supposes, but upon a tort or wrong done to the 
plaintiff by some false or fraudulent representation of the 
defendant to induce him to contract with another person ; 
parol evidence was admitted of a representation as to the 
solvency or trustworthiness of such person, and proof that 



(d) 19 & 20 Yict. c. 97, s. 5. 
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Chap. XI. credit was given on the faith of that representation. It 
being considered that such cases trenched upon the security 
intended to be afforded by the statute, the following pro- 
vision requiring such representation to be in writing and 
signed by the party to be charged, was introduced into 
Lord Tenterden's Act, 9 Geo. IV. c. 14 (e) :— 

(9 Geo. IV. S. 6. " That no action shall be brought whereby to 

"■ '^- ■' charge any person upon, or by reason of any representation 

or assurance made or given concerning or relating to the 
character, conduct, credit, abihty, trade, or dealings of any 
other person, to the intent or purpose that such other person 
may obtain credit, money, or goods upon (/), unless such 
representation or assurance be made in writing, signed by 
the party to be charged therewith." 

The protection, it will be observed, is carried even further 
than that by the Statute of Frauds, for the writing must be 
signed by the party to be charged ; while, under the earlier 
statute, the party might be charged on a writing by a 
person thereunto by him lawfully authorised, which left 
him exposed to be charged by the verbal representation of 
another that he had authority to sign (g). 



(e) See Lyde v. Barnard, 1 M. & W. be rejected as nonsensical 
101. As to the mtroduction into the (/) Sic. 

section of the word ' upon,' Lord (jr) See Lyde v. Barnard, 1 M. & W. 

Abinger was of opinion that it must per Gumey, B., 104. 
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CHAPTER XII. Chap. XII. 

ENFORCEMENT OF DEBTS [continued). 

If execution issued against a debtor has been levied by i. Bank- 
seizure and sale of his goods under process in an action in Tots of. 
any Court, or in any civil proceeding in the High Court (a); 
or if he fails to pay a judgment, or to secure or compound 
for the same, within seven days of service upon him of a 
bankruptcy notice in manner and form prescribed by the 
Bankruptcy Act, 1883 {h), unless he can satisfy the Court 
having jurisdiction in bankruptcy that he has a counter- 
claim, set-off, or cross-demand equal to or exceeding the 
judgment debt, and which he could not set up in the action 
in which judgment was obtained ; he commits an act of 
bankruptcy, by reason of which the whole of his estate, real 
and personal, may become distributable among all his 
creditors in satisfaction of his debts under the provisions of 
the Bankruptcy Act (c). 



(o) 46 & 47 Vict. c. 52, s. 4 (1) (e). Q. B. D. 303 ; Ex parte Ide, 17 Q. B. 

(6) S. 4 (1) {g). As to what is stich D. 755 ; Ex parte Ford, 18 Q. B. D. 

a judgment debt, see Ex parte Ohinenj, 369 ; Ex parte Winterhottom, ib. 446. 

L. B. 12 Q. B. D. 342 ; Ex parte Any creditor may avail himself of the 

Schmitz, In re Cohen, 12 Q. B. D. act of bankruptcy : Ex parte Dearie, 

509 ; Ex parte Whinney, In re Sanders, In re Hastings, 14 Q. B. D. 184. A 

13 Q. B. D. 476 ; Ex parte Moore, In second notice may be issued, so long 

re Faithfull, 14 Q. B. D. 627 ; Ex as execution on the judgment can be 

parte Grimwade, In re Tennent, 17 issued : Ex parte Feast, "W. N. (1887), 

Q. B. D. 357. As to failure to pay, 42. 

see Ex parte Matthew, 12 Q. B. D. 506. (c) 46 & 47 Vict. c. 52. As to the 

As to who may serve such notice, see Act generally, see the Author's " Ex- 

Ex parte Woodall, 13 Q. B. D. 479 ; position of the New Law of Bank- 

Ex parte Blanchett, In re Keeling, 17 ruptcy." 
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Chap. XII. A debtor also commits an act of bankruptcy if he makes 
a conveyance or assignment of his property to trustees for 
the benefit of his creditors generally (d) ; or if he makes a 
fraudulent conveyance, gift, delivery or transfer of his pro- 
perty, or any part of it (e) ; or if he makes any conveyance or 
transfer of his property or any part of it, or creates any charge 
on it which would be void as a fraudulent preference if he 
were adjudged bankrupt (/) ; or if with intent to defeat or 
delay his creditors he departs out of England, or being out 
of England remains out of it, or departs from his dwelling- 
house, or otherwise absents himself, or begins to keep 
house ( g) ; or if he files in the Court having jurisdiction in 
bankruptcy a declaration of his inability to pay his debts, 
or presents a bankruptcy petition against himself (h) ; or if 
he give notice to any of his creditors of suspension of 
payment {i). 

Married An act of bankruptcy available for adjudication against 

her may be committed by a married woman carrying on 
a trade separately from her husband. By the Married 
Women's Property Act, 1882 (k), it is enacted : — 

S. 1 (5.) "Every married woman carrying on a trade 
separately from her husband shall, in respect of her separate 



(d) 46 & 47 Vict. 0. 52, s. 4 (1) (a). 332. 

(e) Ik s. 4 (1) (5). See Ex parte (i) 46 & 47 Vict. c. 52, s. 4 (1) (h). 
Chaplin, In re Sinclair, L. R. 26 Ch. See JSx parte Nicholl, In re Walker, 
"D. Z19 ; Ex parte Johnson, In re Chap- L. E. 13 Q. B. D. 469; Ex parte 
man, 26 Ch. D. 338. Oastler, In re Friedlander, ih. 471 ; Ex 

(/) 46 & 47 Viot. c. 52, s. 4 (]) (c), parte Gibson, In re Bolland, W. N. 

post, pp. 259 et seq. (1887), 12. 

(g) 46 & 47 Viot. c. 52, s. 4 (1) (d). (7c) 45 & 46 Vict. c. 75, s. 1 (5) ; 46 

See Ex parte Brandon, In re Trench, & 47 Vict. c. 52, e. 152. As to what 

L. B. 25 Ch. D. 500. is included in ' property,' not ' powers,' 

Qi) 46&47 Vict. c.52,ss.4(l) (/), see Ex parte Gilchrist, In re Armstrong, 

168 (1). See s. 8 (1). And see In re L. R. 17 Q. B, D. 521 ; post, p. 262. 
James (a lunatic), L. R, 12 g. B. D. 



women. 
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pi'opertj', be subject to the bankruptcy laws in the same way Chap. XII. 
as if she were a/e??ie sole." 

A creditor, whose debt is sufBcient to entitle him to Partners, 
present a petition against all the partners of a firm, may- 
present it against any one or more partners of the firm 
without including the others (l). 

Proceedings are commenced by a petition in the Court Proceedings- 
having jurisdiction in bankruptcy, that is, the High 
Court or the County Court for the district in which the 
debtor has resided or carried on business for the longest 
period during the six months immediately preceding the 
presentation of the petition (m), and it may be presented 
either by a creditor or by the debtor (n) ; in the former 
case provided that (o) : — 

(a.) " The debt owing by the debtor to the petitioning 
creditor, or, if two or more creditors join in the petition, the 
aggregate amount of debts owing to the several petitioning 
creditors, amounts to fifty pounds ; and 

(6.) " The debt is a liquidated sum, payable either im- 
mediately or at some certain future time ; and 

(c.) " The act of bankruptcy on which the petition is 
grounded has occurred within three months before the 
presentation of the petition ; and 

(d.) " The debtor is domiciled in England, or, within a 
year before the date of the presentation of the petition, has 
ordinarily resided, or had a dwelling-house or place of 
business in England." 

At any time after presentation of a petition the Court (^) official 



(l) 46 & 47 Vict. c. 52, s. 110. See parte Dearie, In re Hastings, L. E. 14 

also ss. 111—115, 40 (3), 59 ; sohed. I. Q. B. D. 184. 

r. 13, and sohed. II. r. 18 ; in which (o) 46 & 47 Vict. c. 52, s. 6. As to 

are contained all the provisions relat- proof of domicil, see Ex parte Cunning- 

ino- to partners. ham, In re Mitchell, L. R. 13 Q. B. D. 

(m) Ss. 92, 95, 96. 418 ; Ex parte Barne, 16 Q. B. D. 522. 

(n) Ss. 4 (1) (/), 5, 8. See Ex (p) 46 & 47 Vict. c. 52, s. 95. 

K 
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Chap. XII. may, if it is shown to be necessary for the protection of the 
estate, appoint the Official Receiver, that is, the administra- 
tive officer of the Board of Trade and also officer of the 
Court to which he is attached (q) to be interim receiver of 
the debtor's property, and to take immediate possession of 
it (r) ; and such Court, or any Court in which proceedings 
are pending against the debtor, may stay the pending pro- 
ceedings (s). 

Receiving After hearing a creditor's petition the Court may, if 

satisfied, make a receiving order for the protection of the 
debtor's estate {t) ; thereby the Official Receiver is consti- 
tuted receiver of the debtor's property, and thereafter no 
unsecured creditor can proceed against the debtor or his 
property, except with leave of the Court {u). The Official 
Receiver acts as manager of the debtor's estate, or may 
appoint a special manager of it («) ; and he may sell the 
property, though it be not of a perishable nature (3/). 
Where the petition is filed by the debtor, the Court makes 
the receiving order forthwith (0). 

Also a Court having bankruptcy jurisdiction may, on appli- 
cation to it by a judgment creditor for the committal of a judg- 
ment debtor, under the Debtors Act, 1869 (a), instead make 
a receiving order against the debtor, who will be deemed to 



. (5) 46 & 47 Vict. c. 52, s. 66. In re Watson, 15 Q. B. D. 399. As 

(r) Ss. 10 (1). See s. 70. to adjourning or dismissing petition, 

(s) Ss. 10 (2). see Ex parte Heywcrth, In re Rhodes, 

(0 Ss. 5, 7 (3), (4), (5), 111 ; G. R. 14 Q. B. D. 49. 

(1886), 157—169. As to power of (m) 46 & 47 Vict. c. 52, s. 9. See 

Court to go behind judgment debt. In re MacKntosh, L. R. 13 Q. B. D. 

see Exfarte Lennox, L. R. 16 Q. B. D. 235. 

315 ; Ex parte Bonham, In re Telle- {x) 46 & 47 Vict. c. 52, ss. 70, 12. 

mache, 14 Q. B. D. 604 ; Ex parte {y) In re Parker, L. R. 15 Q. B. D. 

Anderson, In re Tollemache, ib. 606. 196. 

As to sufficient cause for dismissing {z) Q. R. 1886, 157 (1). 

the petition, see Ex parte Dixon, (a) 32 & 33 Vict. c. 62, s. 5. 

13 Q. B, P. 118; Ex parte Oram, 
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have committed an act of bankruptcy at the time of such Chap. XII. 
order (h). 

After the receiving order it becomes the duty of the First meeting 
Official Receiver to summon for a day, not later than fourteen 
days after the date of such order, the first meeting of 
creditors, at which he, or some person nominated by him, 
must preside (c). 

At the first meeting of creditors, or any adjournment Composition 
thereof, after the receiving order, or at any time after ment. 
adjudication (d) to be presently spoken of, the creditors may 
resolve, subject to the approval of the Court, to ejitertain a 
proposal for a composition in satisfaction of the debts due 
to them, or for a scheme of arrangement of the debtor's 
affairs (e). The provisions of a composition or scheme may 
be enforced by the Court on application by any person 
interested, and any disobedience of the Court's order will 
be deemed a contempt of Court, and the debtor may be 
committed to prison (/). If default is made in payment 
of any instalment, or for any sufficient cause, the Court 
may subsequently annul the composition or scheme and 
adjudge the debtor a bankrupt (g). 

On the other hand, if at the first meeting of creditors, or Adjudication. 
any adjournment thereof, they resolve that the debtor be 
adjudged bankrupt, or pass no resolution, or if they do not 



(5) 46 & 47 Vict. c. 52, s. 103 (5). (c) 46 & 47 Vict. c. 52, s. 70 (1) (c), 

As to who may apply, see Ex parte sched. I. 

Fryer, L. E. 17 Q. B. D. 718. As to (d) S. 23 (1). 

procedure wliere County Court lias (e) S. 18 (1). As to approval of 

not bankruptcy jurisdiction, see Jw re Court, see Ex parte Rogers, L. R. 13 

Andrews, 15 Q. B. D. 335. See also Q. B. D. 438 ; Ex parte Gamphell, In 

46 & 47 Vict. 0. 52, s. 122, giving re Wallace, 15 Q. B. D. 213 ; Ex parte 

County Courts power to make ad- Beed, 17 Q. B. D. 244. 

ministration order where a judgment (/) 46 & 47 Viot. c. 52, s. 18 (10). 

debtor is unable to pay forthwith. {g) Ss. 18 (11), 23 (3). 
See j30s<, p. 261. 

B 2 



Committee of 
inspection. 
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Chap. XII. meet, or if a composition or scheme is not accepted or ap- 
proved, the Court must adjudge the debtor a bankrupt ; 
and thereupon his property becomes divisible among his 
creditors, and vests in a trustee (A), who is to realise the 
property (i). On the application of the debtor himself the 
Court may at the time of making the receiving order or at 
any time thereafter adjudge him a bankrupt (k). 
Trustee. The trustec may be appointed by the creditors or by the 

committee of inspection (1), that is, a body of not more than 
five and not less than three, which may be appointed by the 
creditors to superintend the administration of the bankrupt's 
property by the trustee (m). Until a trustee is appointed 
the Ofiicial Eeceiver is trustee (n) ; during which time he 
may sell the debtor's property, though not of a perishable 
nature (o) ; and he acts during any vacancy in the office (p). 
He also is to act as trustee, and the Board of Trade is to take 
the place of the committee of inspection, in cases where a 
summary administration of the debtor's estate is ordered, 
namely, where it is not likely to exceed £300 in value (q). 

The Official Receiver is also to be trustee of the estate 
of any deceased debtor whose estate is ordered to be ad- 
ministered according to the law of bankruptcy, under the 
power in that behalf conferred by the Act (r). 

The trustee is empowered to sell the property of the 
bankrupt by public auction or private contract, and to 
transfer the whole to any person or company, or in parcels, 

(h) 46 & 47 Vict. c. 52, ss. 20 (1), L. E. 11 Ap. Ca. 286. 

54. (p) 46 & 47 Viot. o. 52, s. 70 (1) (g). 

(i) Ss. 50—53. {q) S. 121. 

(7c) G. E. (1886), 190. (r) S. 125, post, p. 261. See Ex 

(l) 46 & 47 Vict. c. 52, s. 21 (1). parte May, L. E. 13 Q. B. D. 552 ; 

(m) S. 22 (1). In re Wearer, Higgs v. TFeaver, 29 

(n) S. 54 (1). Ch. D. 236 ; In re Hewitt, 15 Q. B. D. 

(o) Turqimnd v. Board of Trade, 159. 



ENFOECEMENT OF DEBTS. 24-5 

and to give receipts for any money paid to him (s). Also Chap. XII. 
with the permission of the committee of inspection he may 
carry on the business of the bankrupt for the beneficial 
winding of it up, accept as the price of any property of the 
bankrupt a sum of money payable at a future time, mort- 
gage or pledge any part of the bankrupt's property for pay- 
ment of his debts, make compromise or other arrangement in 
respect of debts and liabilities to or by the bankrupt, and 
divide in its existing form among creditors according to its 
estimated value any property which cannot be readily or 
advantageously sold (t) ; or he may appoint the bankrupt 
to superintend the management of the property, or to carry 
on his trade (if any), and may make the bankrupt an allow- 
ance for support of himself and family or for his services (u). 

At any time after adjudication the creditors may by special Composition, 
resolution, entertain a proposal for a composition in satisfac- 
tion of the debts due to them, or for a scheme of arrange- 
ment of the bankrupt's affairs, subject to the approval of the 
Court, which will have the same consequences, and which 
the Court may annul in like manner, as a composition or 
scheme before adjudication (a-). 

At any time after adjudication the bankrupt may apply Discharge of 
for an order of discharge (?/). The order, if made, will 
release him from all debts provable in the bankruptcy, 
except a debt on a recognizance, a debt with which he may 
be chargeable for an offence relating to the public revenue, 
or on a bail bond for the appearance of any person prose- 
cuted for any such offence, unless the Treasury certify in 



(s) 46 & 47 Vict. c. 52, s. 56 (1), (2). In re Lamms, W. N. (1887), 74. 
(i) S. 57 (1), (4) -(9). {y) 46 & 47 Vict. c. 52, s. 28 ; and 

(a) S. 64. see s. 29. 
(x) S. 23. Bt& Ex parte Godfrey, 
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Chap. XII. writing tlieir consent to his being discharged therefrom ; and 
except a debt or liability incurred or forborne by any 
fraud (z). An order of discharge may be made subject to 
any conditions with respect to any earnings or income which 
may afterwards become due to the bankrupt, or with respect 
to his after-acquired property (a) ; in certain specified cases 
it must be refused, or its operation be suspended for a time, 
or be granted subject to conditions (b). 

Debts All debts and liabilities, present or future, certain or con- 

tingent, towhich the debtor is subject at th e d ata of the 
receiving order, or to which he may_become subject before 
his discharge by reason _of^anyj3bligation incurred before 
the date of the receiving order, are debts provable in bank- 
ruptcy (c) ; with the following exceptions, namely, demands 
in the nature of unliquidated damages arising otherwise than 
by reason of a contract, promise, or breach of trust (d), 
therefore damages in an action of tort, where judgment has 
not been signed before the receiving order, are not 
provable (e) ; nor, being incapable of valuation, are future 
weekly or monthly payments of alimony payable by a 
husband under an order of the Divorce Court (/) ; also a 
person having notice of an act of bankruptcy may not prove 
for any debt or liability contracted by the debtor subse- 
quently to his having notice ( g). 

An estimate is to be made by the trustee, subject to an 
appeal to the Court, of any debt or liability which by reason 



(z) 46 & 47 Vict. c. 52, s. 30, §§ 1 & 2. (c) S. 37 (3), (8). 

(a) S. 28 (2), (6). See s. 44 (i) ; (d) S. 37 (1). 

Ex parte White, L. B. 14 Q. B. D. (e) See In re Newman, L. R. 3 Ch. 

600 ; Ex parte Salaman, ib. 936 ; Ex D. 494 ; and Ex parte Baum, 9 Ch. 

parte Castle Mail PacJcets Co., In re Ap. 673. 



:, 18 Q. B. D. 154. (/) Linton v. Linton, L. R. 15 Q. 

(6) 46 & 47 Vict. c. 52, s. 28 (2), B. D. 239. 
(3). {g) 46 & 47 Vict. c. 52, s. 37 (2). 
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of its being subject to a contingency, or for any other reason, Chap. XII. 
does not bear a certain value (h). 

"Where there have been mutual credits, mutual debts, or 
other mutual dealings between the debtor and a creditor, 
an account is to be taken of what is due from the one to 
the other in respect of such mutual dealings, and the one 
amount is to be set off against the other, and the balance 
only to be claimed or paid ; but a creditor cannot claim the 
benefit of any set-off in any case where he had at the time 
of giving credit notice of an act of bankruptcy (i). As a 
general rule, and in the absence of special circumstances, 
the line as to set-off must be drawn at the date of the 
commencement of the bankruptcy (k). 

The following debts are to rank equally between them- Priority, 
selves, but to be paid in priority to all other debts, in the 
distribution of the debtor's property : namely, rates and 
taxes, and wages or salary of any clerk or servant, or of 
any labourer or workman, not exceeding £50, in respect of 
services during four months before the receiving order (l) ; 
provided that where any labourer in husbandry has entered 
into any contract for the payment of a portion of his wages 
in a lump sum at the end of the year of hiring, he shall have 
priority in respect of the whole of such sum, or of a part 
thereof, as the Court may decide to be due under the con- 
tract proportionate to the time of service, up to the date of 
the receiving order (m). 

In the case of bankrupt partners the applicability of Partners. 



(7i) 46&47 Vict. 0.52,3.37(4)— (7). (h) In re Gillespies, Ex parte Reid, 

(i) S. 38. Tlie "mutual dealings" L. E. 14 Q. B. D. 963. 

must result in pecuniary liabilities : (Z) 46 & 47 Vict. c. 52, s. 40 (1), (2). 

Eberle's Hotel Co. v. Jonas, L. E. (m) 49 & 50 Vict. c. 28, s. -3. 

18 Q. B. D. 459. 
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Chap. XII. the joint estate and separate estates respectively in 
payment of debts is thus defined by the Bankruptcy 
Act (w) :— 

S. 40 (3.) "In the case of partners, the joint estate shall 
be applicable in the first instance in payment of their joint 
debts, and the separate estate of each partner shall be 
applicable in the first instance in payment of his separate 
debts. If there is a surplus of the separate estates, it shall 
be dealt with as part of the joint estate. If there is a surplus 
of the joint estate, it shall be dealt with as part of the 
respective separate estates in proportion to the right and 
interest of each partner in the joint estate." 

And further : — 

S. 59 (1.) " Where one partner of a firm is adjudged 
bankrupt, a creditor to whom the bankrupt is indebted 
jointly with the other partners of the firm, or any of them, 
shall not receive any dividend out of the separate property 
of the bankrupt until all the separate creditors have received 
the full amount of their respective debts. 

(2.) " Where joint and separate properties are being ad- 
ministered, dividends of the joint and separate properties 
shall, subject to any order to the contrary that may be made 
by the Court on the application of any person interested, be 
declared together ; and the expenses of and incident to such 
dividends shall be fairly apportioned by the trustee between 
the joint and separate properties, regard being had to the 
work done for and the benefit received by each property." 

Loans by lu the case of loans by a wife to her husband for the purpose 

of his trade or business, she can only claim a dividend after 
all claims of the other creditors have been satisfied, and it will 
be inferred that her loans were for such purpose unless she 



(n) 46 & 47 Vict. c. 52, ss. 40 (3), 59 (1), (2). 



wife 
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prove the contrary (0). It is enacted by the Married Chap. XII. 
Women's Property Act, 1882 (p) :— 

S. 3. "Any money or other estate of the wife lent or 
entrusted by her to her husband for the purpose of any 
trade or business carried on by him, or otherwise, shall be 
treated as assets of her husband's estate in case of his bank- 
ruptcy, under reservation of the wife's claim to a dividend as 
a creditor for the amount or value of such money or other 
estate after, but not before, all claims of the other creditors 
of the husband for valuable consideration in money or money's 
worth have been satisfied." 

The power of a landlord or other person to whom rent is Landlord, 
due to distrain for rent upon the goods or effects of the 
bankrupt, after commencement of the bankruptcy, is limited 
to one year's rent prior to the order of adjudication (q). 

The mode of proving debts, the right of proof by secured Proof- 
and other creditors, the admission and rejection of proofs, 
are regulated by the second schedule to the Act (?'). 

A secured creditor may (1) realise h is security and prove Secured 
for the balan ce due to him (s), or (2) g,urrender the security 
and prove fox the whole djebt (t), or (3) assess th e jecurity 
and prove for th e balance (tt), or (4) relyja£on the security 
alone ( ?;), in which case he will be excluded from any 
dividend^on the distribution of the estate («'). The creditor 
may require the trustee to elect whether he will or will not 
redeem the security by payment of the assessed value or 
require it to be realised (x). If the petitioning creditor is 

(0) In re Gencse, Ex parte District (g) 46 & 47 Vict. c. 52, s. 42. See 

Bank of London, L. R. 16 Q. B. D. M. L. R. P. 216, 371. 

700. {r) 46 & 47 Vict. c. 52, s. 39. 

{p) 45 & 46 Vict. 0. 75, s. 3 : this (s) Sched. II. r. 9. 

section applies onlywhere the husband {t) R. 10. 

is a sole trader. In re Tuff, JEx parte («) R. 11. 

Nottingham, W. N. (1887), 80. Com- (v) S. 9 (2). 

pare 28 & 29 Yict. c. 86, s. 5, ante, (w) Sched. II. r. 16. 

p. 7. (x) R. 12. See also Sched. I. r. 12. 
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Chap. XII. a secured creditor he must in his petition either state that 
he is willing to give up his security, or give an estimate 
of its value ; in the latter case he may be admitted as a 
petitioning creditor to the extent of the balance of the 
debt (3/). 

CTedltors" "^ secured creditor is defined to be a person holding a 

mortgage, charge, or lien (z) ; but where a creditor has 
issued execution against the jgoods of, or attached a debt 
due to, the debtor, he may n ot retain the benefit unless the 
exeaution_js__cojoipLeted_ by seizure and sal§ (a), or _thg 
attachment by receipt of the deljt (5), before the receiving 
order, and before notice of presentation of a petition or of 
t ire commission of an act of bankruptcy (c). Also the titl e 
of the Official Receiver or trustee will prevail against th e 
sheriff where the debtor's goods h ave been taken in execu - 
tion, but bef ore sale notice has been serve d upon hi m of a 
receiving order, subject, however, to a charge upon the 
goods for the costs of execution (d). And where a debtor's 
goods have been sold under an execution in respect of a 
judgment for a sum exceeding 20/., the sheriff must retain 

"^ ■-" - III ,'' 

the ne t proceeds for fourteen days, and if during that time 
notice is served on him of a petition having been presented 
and the debtor is adjudged bankrupt thereon, or on any 
other petition of which the sheriff has notice, he must pay 
them over to the trustee (e). But the person who pur- 
chases the goods of a debtor in good faith under a sale by 



(y) 46 & 47 Vict. c. 62, s. 6 (2). See Q. B. D. 182. 

Ex parte Taylor, In re Lacey, L. R. 13 (c) 46 & 47 Vict. c. 52, s. 45. 

Q. B. D. 128. {d) S. 46 (1). 

{z) 46 & 47 Vict. c. 52, a. 168 (1). (e) S. 46 (2). See In re Pearce, 

(a) See In re Hutchinson, L. R. 16 Ex parte Crossthwaite, L. R. 14 Q. B. 
Q. B. D. 515. See also In re Hobson, D. 966 ; Ex parte Warren, In re 
33 Oh. D. 493. Holland, 15 Q. B. D, 48. 

(b) See Butler v. Wearing, L. R. 17 
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the sheriff in all cases acquires a good title against the Chap. XII. 
trustee in bankruptcy (/). 

The bankruptcy of a debtor is deemed to have relation Commence- 
back to, and commence at, the time of the act of bankruptcy "ankmptcy. 
being committed on which a receiving order is made ; or, 
if he have committed more acts of bankruptcy than one, 
then the first of them committed within three months next 
before the presentation of the petition will be the commence- 
ment of the bankruptcy {g). 

We have seen that upon adjudication the property of the Property 

11 ^ . 1 , , ,...,, divisible. 

bankrupt vests m the trustee and becomes divisible among 
his creditors {h). It includes all such as may belong to 
or be ve sted in him atjhe coEiyne_n£eme^nt_j3L.the_ bank- 
ruptcy, or may be acquired by or devolve on him before 
his discharge (^) ; and also the c apacity t o exercise, and to 
take proceedings for exercising, all such powers in or over 
or in respect of property as might have been exercised by 
the bankrupt for his own benefit at the commencement of 
his bankruptcy or before his discharge, except the right of 
nomination to a vacant ecclesiastical benefice Qc). And 
the trustee is empowered to exercise*such powers (Z). It 
has been held that the above provisions do not empower 
the trustee to exercise such a power after the bankrupt's 
death, inasmuch as the power then comes to an end and no 
longer exists (to) ; nor d o they include._a. general powex jaf 
aggointment by deed or will of which a niarried woman 
who has been adjudicated bankrupt is the donee, her own 

(/) 4C & 47 Vict. c. 52, s. 46 (3). {i) S. 44 (i.). 

See s. 4 (c). {k) S. 44 (ii.). See M. L. R P. 

{g) S. 43. See s. 6 (c) ; Ex parte 321 ; and, as to powers generally, 

Moss, In re Toward, L. R. 14 Q. B. D. ch. xi. 

310. (I) 46 & 47 Vict. c. 52, s. 56 (4). 

(A) 46 & 47 Vict. o. 52, s. 20 (1), (m) Nichols to Nixey, L. E. 29 Ch. 

ante, p. 244. D. 1005, sed qu. 
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Chap. XII. power not being included in ' separate property ' under 
the Married Women's Property Act, 1882 (n) ; but by 
that Act it is enacted, that the execution of a gener al 
power by will bx^j married w onian shall have -the effect of 
making j hj__BIQP-^:t^--a.p.TKdril£ji.Jiab.]£uiQr her debts jind 
othe r liabili ties in the same nianner as her separate ^estate 
is made liable under the Act (o). 

Property is defined by the Act (j?) as including 

" Money, goods, things in action, land, and every description 
of property, whether real or personal, and whether situate in 
England or elsewhere ; also, obligations, easements, and every 
description of estate, interest, and profit, present or future, 
vested or contingent, arising out of or incident to property as 
above defined." 

But the property divisible among a bankrupt's creditors 
does not include the tools of his trade, or the necessary 
wearing apparel and bedding of himself, his wife and 
children, to a value inclusive not exceeding 20l. (q). Nor 
In reputed docs it include property held by him on trust for any 
bankruii? " othcr pcrson (r) ; but it does include the following, 
namely : — 

" All goods being at the commencement of the bankruptcy in 
the possession (s), order, or disposition of the bankrupt, in his 
trade or business (f), by the consent and permission of the true 
owner, under such circumstances that he is the reputed owner 
thereof; provided that things in action other than debts due or 
growing due to the bankrupt in the course of his trade or 



(n) Ex parte Oikhrid, In re Arm- (s) See Ex parte Symmons, In re 

strong, L. E. 17 Q. B. D. 521 ; 45 & 46 Jordan, L. E. 14 Cli. D. 693. 

Vict. c. 75, s. 1, § 5. (t) See Ex parte Lovering, In re 

(o) S. 4. SeeM. L. E. P. 322. Murrell, L. E. 24 Ch. D. 31 ; In re 

(p) 46 & 47 Vict. c. 52, s. 168 (1). mUlis, Ex parte Sully, 14 Q. B. D. 

Iq) S. 44 (2). 950 ; In re Jenkinson, 15 Q. B. D. 441 ; 

(r) S. 44 (1). and Bolls v. Miller, 27 Ch. D. 85. 
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business, shall not be deemed goods within the meaning of this Chap. XII, 
section " (u). 

Shares in an incorporated company transferable by deed 
are ' things in action ' within the above proviso («). The 
above clause, commonly called the ' order and disposition ' 
or ' reputed ownership ' clause, was introduced into the 
bankruptcy law to prevent traders from gaining a delusive 
credit by a false appearance of substance calculated to mis- 
lead those who should deal with them ; the true owner is 
made to lose his property for having allowed his credit to be 
given (y). The principle is that goods belonging to a third 
party are not within the clause, " unless they were left with 
the bankrupt in such circumstances that, as reputed owner, 
he could have sold them, or otherwise obtained credit upon 
them, in the course of his trade or business " (?). Said 
L. Selborne, L.C. (a) : — 

" The doctrine of reputed ownership does not require any in- 
vestigation into the actual state of knowledge or belief, either of 
all creditors, or of particular creditors and still less of the outside 
world, who are no creditors at all, as to the position of particular 
goods. It is enough for the doctrine if those goods are in such a 
situation as to convey to the minds of those who know their 
situation the reputation of ownership, that reputation arising 
by the legitimate exercise of reason and judgment on the know- 
ledge of those facts which are capable of being generally known to 
those who choose to make inquiry on the subject. It is not at all 

(m) 46 & 47 Vict. c. 52, s. 44 (iii.). Fitzgerald in Colonial Bank v. Wliin- 

(ic) Colonial Bank v. Whinney, L. R. ney, L. E. 11 Ap. Ca. 442. 
11 Ap. Ca. 426. And see In re Jen- (z) Per Lord "Watson in Colonial 

hinson, 15 Q. B. D. 441. Bank v. Whinney, L, E. 11 An. Ca. 

(y) See per Lord Hardwicke, L. C, in 440 . 
Byall Y. Bowles, 1 Ves. sen. 371 ; per (a) Ex parte Watkins, In re Couston, 

Jessel, M.E., in Ex parte Wingfield, L. E. 8 Ch. Ap, 528 ; and see per Lord 

In re Florence, L. R. 10 Cli. D. 593 ; Blackburn in Colonial Bank v. TFliin- 

and see its general history, ^er Lord ney, L. E. 11 Ap. Ca. 436. 
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Chap. XII. necessary to examine into the degree of actual knowledge which 
is possessed, but the Court must judge from the situation of the 
goods what inference as to the ownership might be legitimately- 
drawn by those who knew the facts. I do not mean the facts 
that are only known to the parties dealing with the goods, but 
such facts as are capable of being, and naturally would be, the 
subject of general knowledge to those who take any means to 
inform themselves on the subject. So, on the other hand, it is 
not at all necessary, in order to exclude the doctrine of reputed 
ownership, to show that every creditor, or any particular creditor, 
or the outside world who are not creditors,- knew anything what- 
ever about particular goods, one way or the other. It is quite 
enough in my judgment, if the situation of the goods was such 
as to exclude all legitimate ground from which those who knew 
anything about that situation could infer the ownership to be in 
the person having actual possession." 

And again (b) : — 

" When the existence of a custom notorious in a particular 
trade or business is proved, the effect of which is that every one 
who knows the custom knows that articles to which it is applic- 
able, and which are in the place in which the trade or business is 
carried on, may or may not be the property of the person who is 
carrying on the trade or business — may or may not be held by 
him for other persons — then the doctrine of reputed ownership is 
absolutely excluded as to all the articles which are within the 
scope of the custom." 

Therefore it was lield that wine bought and paid for, and 
left according to custom in the warehouse of the vendors, 
who became bankrupt, was not within the clause, and did 
not pass to the trustee (c). Also that the established 
custom of hotel-keepers to hire the furniture of their hotels, 
which includes all articles necessary for the furnishing of an 



(6) Ex parte Turquand, In re Parker, (c) Ex parte Wathins, In re Gousion, 

L. R. 14 Q. B. D. 643. L. R. 8 Ch. Ap. 520, 
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hotel for the purpose of using it as an hotel, excludes such Chap. XII. 
articles from the operation of the clause, whether they are 
or are not in fact hired {d) . 

The rights of a registered mortgagee of a British ship, or 17 & is vict. 
of a share in one, are protected by the Merchant Shipping '^' '"' ' 
Act, 1854 (e), whereby it is enacted : — 

S. 72. " No registered mortgage of any ship or of any 
share therein shall be affected by any act of bankruptcy com- 
mitted by the mortgagor after the date of the record of such 
mortgage, notwithstanding such mortgagor at the time of his 
becoming bankrupt may have in his possession and disposi- 
tion and be reputed owner of such ship or share thereof ; 
and such mortgage shall be preferred to any right, claim or 
interest in such ship or any share thereof which may belong 
to the assignees of such bankrupt." 

Where the bankrupt is an officer of the Army or Navy, 
or an officer or clerk or otherwise employed or engaged in 
the Civil Service of the Crown, the Court may order a 
portion of his pay or salary to be paid to the trustee for 
distribution among his creditors (/) ; and where a bank- 
rupt is in the receipt of a salary or income other than as 
aforesaid, or is entitled to any half-pay or pension, or to 
any compensation granted by the Treasury, the Court may 
make such order as it thinks just for the payment of it, or 
any part of it, to the trustee to be applied as the Court 
shall direct (g). 

Not only is a bankrupt's property within the meaning of Voluntary 
that expression as above explained, available for distribution 
among his creditors, but also his settled property may be 



{d) Ex parte Turquand, In re Parker, (g) S. 53(2). Not ' compassionate 

L. R. 14 Q- B. D. 636. allowance ' : Ex parte Webber, L. B. 

' (e) 17 & 18 Vict. c. 104, s. 72. 18 Q. B. D. 111. Seeiwcts v. Harris, 

(/) 46 & 47 Vict. c. 52, s. 53 (1). ib. 127. See_cmf«, p. 95. 
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Chap. XII. so, that is to say, if it be the subject of a voluntary settle- 
ment, and this, contrary to the former rule, is without 
reference to his being a trader or not. By the Bankruptcy 
Act (Ji) it is enacted that any settlement (that is, any con- 
veyance or transfer of property, not (1) being a settlement 
made before and in consideration of marriage ; or (2) made 
in favour of a purchaser or incumbrancer, in good faith and 
for valuable consideration ; or (3) a settlement made, on or 
for the wife or children of the settlor, of property which 
has accrued to the settlor after marriage in right of his 
wife,) shall, if the settlor becomes bankrupt within two 
years after the date of the settlement, be void as against 
the trustee in the bankruptcy, and shall, if the settlor' 
becomes bankrupt at any subsequent time within ten years 
after the date of the settlement, be void against the trustee 
in bankruptcy, unless the parties claiming under the settle- 
ment can prove that the settlor was at the time of making the 
settlement able to pay all his debts without the aid of the 
property comprised in the settlement, and that the interest 
of the settlor in such property had passed to the trustee of 
such settlement on the execution thereof. Further it is 
enacted that (^ ) : — 

" Any covenant or contract made in consideration of marriage, 
for the future settlement on or for the settlor's wife or children 
of any money or property wherein he had not at the date of his 
marriage any estate or interest, whether vested or contingent in, 
possession or remainder, and not being money or property of or 
in right of his wife, shall, on his becoming bankrupt before the 
property or money has been actually transferred or paid pursuant 
to the contract or covenant, be void against the trustee in th^ 
bankruptcy." 

(7i) 46 & 47 Vict. c. 52, s. 47 (1), (3). Mercer, In re Wise, 17 Q. B. D. 290. 
See In re Player, Ex parte Harvey, (i) 46 & 47 Vict. c. 52, s. 47 (2). 

L. E. 15 Q. B. D. 682 ; Ex parte 
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But a policy of assurance effected by a man upon his Chap. XII. 
own life and expressed to be for the benefit of his wife and 
children is not a voluntary settlement within the Bankruptcy 
Act {k). Nor is the ordinary covenant to pay a sum of 
money to the trustees of a marriage settlement within the 
Act (Z) ; to be so it must be a covenant or contract to 
settle some specific money or property, e.g., a covenant 
that, in case any property was left to the covenantor by his 
father or any other person, he would settle it, and the 
covenantor had no interest in it at the time (to). 

Also an old statute of the reign of Elizabeth (n) avoids as is Eiiz. i>. 5. 
against creditors all gifts, alienations, conveyances, &c., of 
(lands) goods and chattels made with intent to hinder, 
delay, or defraud them. This applies to any debtor, 
whether bankrupt or not, and in the case of a bankrupt, 
whether the voluntary settlement was within or outside the 
period of ten years. But the statute does not extend to any 
interest on good consideration and hondjide lawfully con- 
veyed to any person, not having notice of such covin (o). 
An ordinary marriage settlement made prior to marriage, 
or after marriage in pursuance of articles, is not within 
it or the Bankruptcy Act {p). 

Many questions have arisen under the statute of Eliza- 
beth ; it was at first held that the conveyance of goods 
was not bond fide, although for good consideration, if the 

(it) 46 & 47 "Vict. 0. 52, s. 152 ; and (o) This statute is given in the 

see Married Women's Property Act, notes to Tioym's case, 1 Sm. L. Ca. 12. 

1882 (45 & 46 Vict. c. 75), s. 11. See Ex parte Chaplin, In re Sinclair, 

(l) Ez parte Bishop, L. E. 8 Ch. Ap. L. E. 26 Ch. D. 336, per Fry, L.J. 

718. And see M. L. E. P. Ill et seq., as to 

(m) lb. per James and Mellish, 13 EEz. c. 5, and 27 Eliz. c. 4 (as to 

L.JJ. lands). 

(to) 13 Eliz. c. 5 (made perpetual hy (p) 46 & 47 Vict. c. 52, s. 47. See 

29 Eliz. c. 5). See also 46 & 47 Vict, the Author's " Exposition of the New 

c. 52, s. 4 (1) (b), ante, p. 240, Law of Bankruptcy," 56 et seq. 
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Chap. XII. debtor was allowed to remain in possession ; but now the 
question of bona fides, where there has been no change of 
possession, is regarded as a question of fact in each 
case {q). It has also been decided that the mere fact of a 
settlement being voluntary is not enough to render it void 
against creditors ; but there must, for instance, be unpaid 
debts which were existing at the time of making the settle- 
ment, and the settlor must have been at the time, not 
necessarily insolvent, but so largely indebted as to induce 
the Court to believe that the intention of the settlement, 
taking the whole transaction together, was to defraud the 
creditors (r). 

Further, it has been held that a conveyance is not 
fraudulent and void, either under the statute or at common 
law, merely because it is intended to defeat the expected 
execution of a particular creditor, provided that it was for 
valuable consideration and bond fide — i.e., that it was the 
intention of both parties to buy and sell in reality (s) ; and, 
in case the debtor is adjudged bankrupt within three months 
from the date of the conveyance, provided also that the 
conveyance took place before the receiving order, and that 
the person to whom it was made had not at the time notice 
of any available act of bankruptcy committed by the bank- 
rupt before that time if). 

And, apart from any statutory provision, the general 
policy of the law, while it allows a stranger to convey an 



(j) See Twyne's case, 1 Sm. L. Ca. 1, L. E. 3 Ch. D. 807, where there were 

and notes. no unpaid debts or insolvent eiroum- 

(r) See Holmes v. Penney, 3 K. & J. stances, but the object was plainly to 

90, as to then creditors ; and see Jenhijn defeat future creditors. 
V. Vcmjhcm, 3 Dr. 419 ; and Ex parte (s) Wood v. Dixie, 7 Q. B. 892. See 

Mercer, In re Wise, L. E. 17 Q. B. D. 46 & 47 Vict. c. 52, s. 49. 
290, as to subsequent creditors ; and (t) S, 49. 

see In re Pearson, Ex parte Stephens, 
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interest in property for the benefit of another terminable by Chap. XII. 
that person's bankruptcy, or on his aliening or charging 
it (u) , as in the case of property coming from the wife on 
marriage, renders invalid against the trustee in bankruptcy 
a similar settlement of property belonging to the party him- 
self (x) , that is, so far as the curtailment of his life interest 
is concerned (i/) . 

Besides avoiding in certain circumstances voluntary Fraudulent 
-settlements as above explained, the bankruptcy law also 
avoids payments, conveyances, or transfers of property, or 
charges thereon, by a debtor made, as it is termed, by way 
of 'fraudulent preference '; that is, made to give a preference 
to a particular creditor or class of creditors, which, the 
policy of the law being an equal distribution of the debtor's 
property among all creditors, is treated as fraudulent. Before 
the Bankruptcy Act of 1869 (z) the Courts considered such 
payments and transfers of property to be frauds upon the 
bankruptcy law, although not forbidden by express enact- 
ment (a). 

It will be remembered that to make such conveyance, 
transfer, or charge, is an act of bankruptcy upon which a 
bankruptcy petition may be presented {b). The provision 
of the Bankruptcy Act, 1883 (c), avoiding preferences, is as 
follows : — 



(u) Brandon v. Robinson, 18 Ves. tute of Elizabeth (13 Eliz. c. 5), in- 

429. See form 3 Da. ii. 798 ; 2 Prid. valid m toto, see In re Pearson, L. E. 

273. 3 Ch. D. 807. 

{x) 3 Da. i. 134 et seq. ; and 2 Prid. (z) 32 & 33 Vict. o. 71, s. 92. 

212. This does not prevent a person (a) See the Author's " Exposition 

settling his own property so as to take of the New Law of Bankruptcy," 58 

an interest defeasible on alienation. et seq. 

(y) Higinbotliam v. Holme, 19 Ves. (V) Ante, p. 240 ; 46 & 47 Vict. 

87 ; or in the case of a voluntary c. 52, s. 4 (1) (c). 

gettlement, fraudulent within the sta- (c) S. 48 (1). 

s 3 
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Chap. XII. S. 48 (1). "Every conveyance or transfer of property, or 

charge thereon made, every payment made, every obligation 
incurred, and every judicial proceeding taken or suffered by 
any person unable to pay his debts as they become due from 
his own money in favour of any creditor, or any person in 
trust for any creditor with a view of giving such creditor a 
preference over the other creditors shall, if the person making, 
taking, paying, or suffering the same, is adjudged bankrupt 
on a bankruptcy petition presented within three months after 
the date of making, taking, paying, or suffering the same, 
be deemed fraudulent and void as against the trustee in the 
bankruptcy." 

The Court in determining whether a payment or transfer 
of property is fraudulent within the above provision must 
consider what, as a question of fact, was the real dominant 
motive of the debtor ; and, if it come to the conclusion that 
it was (e.g.) to save himself from exposure or a criminal 
prosecution, it must hold that, notwithstanding the payee 
or transferee was in fact preferred, there was not a fraudu- 
lent preference (d). Also the payment or transfer must be 
by a debtor to a creditor or to somebody in trust for a 
creditor ; therefore the voluntary making good by the 
debtor of trust money which he has misapplied is not a 
fraudulent preference ; the relation of debtor and credi- 
tor does not exist between a trustee and his co-trustee, 
or between a trustee and his cestui que trust (e). And 
the above section is not to " affect the rights of any 
person making title in good faith and for valuable con- 
sideration through or under a creditor of the bankrupt," 
that is, a transferee of the creditor (/). Further, for the 

(d) Ex parte Taylor, In re Goldsmid, son, L. E. 17 Ch. D. 58 ; Ex parte 
L. E. 18 Q. B. D. 295. See Ex parte Taylor, In re Goldsmid, 18 Q. B. D. 
Hill, III re Bird, 23 Ch. D. 704, 705, 295 ; Ex parte Ball, In re Hutchinson, 
per Bowen, L.J. W. N. (1887), 21. 

(e) Ex parte Stubbins, In re Wilkin- (/) 46 & 47 Vict. c. 52, s. 48 (2) ; 
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protection of a payment or transfer to a creditor, not only Chap. XII. 
must it not have been made with a view of preferring, but 
it must have been made before the receiving order, and the 
creditor must have had no notice of any available act of 
bankruptcy committed before the payment (g) ; otherwise 
if the debtor is adjudged a bankrupt on a petition presented 
within three months from the date of payment, such pay- 
ment will not prevail against the trustee (h). The doctrine 
of fraudulent preference is not to be taken advantage of for 
the purpose of benefiting a single creditor, but only for the 
benefit of the whole body of creditors (^). 

As already indicated, in addition to the ordinary pro- Receiving 

. . P 1 1 1 • order against 

cedure by petition upon an act of bankruptcy, there is judgment 
given by the Bankruptcy Act power to the Court to make 
a receiving order against a debtor upon an application by a 
judgment creditor for his committal {k) ; and through its 
registrar to administer his estate where judgment has been 
obtained against a debtor in a County Court and he is 
unable to pay the amount forthwith, and he alleges that his 
whole indebtedness amounts to less than £50 {I). 

Also the Court is empowered to administer in bankruptcy Debtor dying 

„ , . . , - ... insolvent. 

the estates ot persons dying insolvent, on the petition oi a 
creditor whose debt would have been sufficient to support a 
bankruptcy petition (to). An order for administration in. 
such case is not to be made until after two mouths f rom 
the grant of probate or lettera of administration, unless 



contrary to the old law tinder the Act (i) Willmott v. London Celluloid Co., 

of 1869 (32 & 33 Vict. c. 71), s. 92. L. S. 34 Oh. D. 147, following Ex 

See Butcher v. Stead, L. R. 7 E. & I. parte Cooper, In re Zucco, L. E. 10 Ch. 

Ap. 846 ; and the Author's " Exposi- Ap. 510. 

tion of the New Law of Bankruptcy," (k) 46 & 47 Vict. c. 52, s. 103 (5), 

58—61. ante, T^. 243. 

(g) 46 & 47 Vict. c. 52, s. 49. (l) S. 122, ante, p. 243. 

{h) Ss. 48, 49. See G. K. (1886), 6 («). (m) S. 125, ante, p. 244. 
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Bankruptcy 
of a trustee. 



Chap. XII. witli the concurrence, of thfe. legal personal representaJti^, 
or unless the petitioning creditor proves that the deceased 
committed an act of bankruptcy within three months before 
his decease (n). If a debtor by or against whom a petition 
has been presented dies, the proceedings, unless the Court 
otherwise orders, are to be continued as if he were alive (o). 
In the case of a trustee becoming bankrupt and it being 
expedient to appoint another trustee in his place, for in- 
stance, where he has trust money to receive or deal with so 
that he can misappropriate it, and whether a trustee solely 
or jointly with others {p), the BankruptcY Act empowe rs 
the Court havin g jurisdiction under the Trustee Act, 1850 (q), 
t hat is, the Chancery Divisio n _of_th^ High^Court {r), or 
where the trust estate does not exceed in amount or value 
the sum of £500 (s) a County Court, to remove such bank- 
rupt trustee and appoint another in his stead {t). 

It is expressly enacted by the Bankruptcy Act (u) that a 
receiving order shall not be made against any corporation, 
or against any partnership, association, or company, regis- 
tered under the Companies Act, 1862 (x). 

As regards a corporation, Blackstone says (?/) : — 

" The debts of a corporation, either to or from it, are totally 
extinguished by its dissolution ; so that the members thereof 
cannot recover, or be charged with them, in their natural capaci- 
ties ; agreeable to that maxim of the civil law, 'si quiduniversitati 
debetnr, singulis non debetur ; nee, quod debet universitas, singuli 
debent.' " 



II. Corpora- 
tions. 

Companies. 



(n) 46 & 47 Vict. c. 52, s. 125 (3). 

(o) S. 108. 

(p) In re BarJcer's Trusts, L. K. 1 
Ch. D. 43 ; In re Adam's Trust, 12 
Ch. D. 634. 

(j) 13 & 14 Vict. c. 60. 

(r) Judicature Act, 1873 (36 & 37 
Vict. c. 66), s. 34. 



(s) County Courts Act, 1865 (28 & 
29 Vict. c. 99), s. 1, § 5. 

(0 46 & 47 Vict, c 52, s. 147. See 
Coombes v. Brookes, L. K. 12 Eq. 61. 

(u) 46 & 47 Vict. c. 52, s. 123. 

(x) 25 & 26 Vict. c. 89. 

iv) Vol. i. 484. 
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A corporation may be dissolved, (1) by Act of parlia- Chap. XII. 
ment; (2) by the natural death of all its members, in Dissolution of 

' corporation. 

case of an aggregate corporation ; (3) by surrender of its 
franchises ; (4) by forfeiture of its charter (z). Also by the 
loss of such an integral part of its members as is necessary, 
according to its character, to the validity of the corporate 
elections (a). 

We have seen under what circumstances a company can 'Winding-up 
be wound up under the Companies Acts (&). Among the ° ''°"'^^"''' 
circumstances under which one may be wound up by the 
Court is the inability to pay its debts (c). 

Any application to the Court for winding-up must be by Petition. 
petition, which may be presented by the company, or by 
one or more creditor or creditors, contributory or contribu- 
tories of the company (d). But no contributory may present 
a petition unless the members are reduced to less than 
seven, or unless his shares or some of theni either were 
originally allotted to him, or have been held by him and 
registered in his name, for at least six months during the 
previous . eighteen months, or have devolved upon him 
through the death of a former holder (e). 

A company is deemed unable to pay its debts (/) — 

(1). "Whenever a creditor, by assignment or otherwise, 
to whom the company is indebted, at law or in equity, in a 
sum exceeding fifty pounds then due, has served on the com- 
pany, by leaving the same at their registered office, a demand 
under his hand requiring the company to pay the sum so 
due, and the company has for the space of three weeks suc- 
ceeding the service of such demand neglected to pay such 

(z) Bl. vol. i. 484. and see s. 199 (3) (i). 

(a) 3 St. Bl. 30. But as to municipal (d) S. 82. 

corporations, see 45 & 46 Vict. c. 50, (e) 30 & 31 Vict. c. 131, s. 40. 

s. 70 (2). (/) 25 & 26 Vict. c. 89, s. 80. See 

(b) Ante, pp. 177 et seq. a. 199 (4). 

(c) 25 & 26 Vict, c, 89, s. 79 (4) ; 
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Chap. XII. sum, or to secure or compound for the same to the reason- 

able satisfaction of the creditor : 

(2.) "Whenever, in England and Ireland, execution or 
other process issued on a judgment, decree, or order obtained 
in any Court in favour of any creditor, at law or in equity, 
in any proceeding instituted by such creditor against the 
company, is returned unsatisfied in whole or in part : 

(3.) " Whenever, in Scotland, the inducise of a charge for 
payment on an extract decree, or an extract registered bond, 
or an extract registered protest, have expired without pay- 
ment being made : 

(4.) " Whenever it is proved to the satisfaction of the 
Court that the company is vmable to pay its debts." 

A creditor unable to obtain payment of bis debt is in 
general entitled ex debito justiticB to an order for winding-up 
by tbe Court {g). 

Contributory. A ' Contributory ' is a person liable to contribute to the 
assets of the company in the event of its being wound 
up (Ji), that is to say, as defined by the Act {i) : — 

" Every present and past member of such company shall be 
liable to contribute to the assets of the company to an amount 
sufficient for payment of the debts and liabiUties of the company, 
and the costs, charges, and expenses of the winding-up, and for 
the payment of such sums as may be required for the adjustment 
of the rights of the contributories amongst themselves with the 
qualifications following (that is to say) : 

(1.) "No past member shall be liable to contribute to the 
assets of the company if he has ceased to be a member for a 
period of one year or upwards prior to the commencement of 
the winding-up : 

(2.) " No past member shall be Hable to contribute in 
respect of any debt or liabihty of the company contracted 
after the time at which he ceased to be a member : 

{g) Bowes v. Eope Life Insurance (h) 25 & 26 Vict. c. 89, s. 74. See 

Go., 11 H. of L. Ca. 389. See In re ss. 74—78. 

United Stock Exchange Go., W. N. (i) S. 38. See ss. 196, 209 ; and 

(1884), 251. Ramsay's case, L. E. 3 Cli. D. 388. 
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(3.) "No past member shall be liable to contribute to the Chap. XII. 
assets of the company unless it appears to the Court that the 
existing members are unable to satisfy the contributions 
required to be made by them in pursuance of this Act : 

(4.) " In the case of a company limited by shares, no 
contribution shall be required from any member exceeding 
the amount, if any, unpaid on the shares in respect of which 
he is liable as a present or past member : 

(5.) " In the case of a company limited by guarantee, no 
contribution shall be required from any member exceeding 
the amount of the undertaking entered into on his behalf by 
the memorandum of association." 

After making an order for winding-up the Court settles a 
list of contributories (k). This is divided into two parts, 
namely, the A. list and the B. list. The former comprises 
the members of the company at the commencement of the 
winding-up, that is, at the time of the presentation .of the 
petition (Z), which is settled as soon as may be ; the latter 
comprises the past members who have ceased to be members 
within a year before its commencement, and is settled after 
it appears that the present members are unable to satisfy 
the debts (m). 

The provision of the Mai'ried Women's Property Act, Married 

• T 11 •I'll- women. 

1882, that a woman alter marriage shall contmue liable m 
respect of her debts, contracts, &c., before marriage, ex- 
pressly includes any sums for which she may be liable as a 
contributory, either before or after she has been placed on 
the list of contributories (w) ; and in Hke manner, so far as a 
husband is liable to his wife's debts, &c., contracted before 
marriage, his liability will extend to such sums (o). 

gc) 25 & 26 Vict. c. 89, s. 98. (m) 45 & 46 Vict. c. 75, s. 13, 

(l) S. 84. p. 282. 

(m) See notes to s. 38 in Buckley's (o) S. 14, post, p. 283. 
Companies Acts. 
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Chap. XII. 

By the Judicature Act, 1875 (j?), it is provided that in 

Rules of the winding-up of any company under the Companies Acts, 
1862 and 1867, whose assets may prove to be insufficient 
for the payment of its debts and liabilities and the costs of 
winding-up, the same rules shall prevail and be observed as 
to the respective rights of secured and unsecured creditors, 
and as to debts and liabihties provable, and as to the valua- 
tion of annuities and future and contingent liabilities respec- 
tively, as may be in force for the time being under the law 
of bankruptcy with respect to the estates of persons adjudged 
bankrupt ; and all persons who in any such case would be 
entitled to prove for and receive dividends out of the assets 
of any such company, may come in under the winding-up 
of such company, and make such claims against the same 
as they may respectively be entitled to by virtue of the 
Judicature Act. 

The above enactment was for the purpose of getting rid 
of the old rule in equity as to proof by a secured creditor (q) ; 
it does not apply, for instance, the rules of bankruptcy 
relating to order and disposition (r). 

By the Companies Act, 1862, any attachment, sequestra- 
tion, distress, or execution, put in force against the estate 
or effects of the company after the commencement of the 
winding-up, will be void (s), except with the leave of the 
Court, and subject to such terms as the Court may im- 
pose {t) ; and any conveyance, mortgage, delivery of goods, 
payment, execution or other act relating to property, as 



(p) 38 & 39 Vict. c. 77, s. 10. See (r) Goninge v. Irwell India-RuUer, 

the Annual Practice, and ante, p. 232. cfcc, Works, L. R. 34 Ch. D. 128. 

(?) See M. L. E. P. 116. Further, (s) 25 & 26 Vict. c. 89, s. 163. 

aa to the effect of the section, see (j) Ss. 85, 87. See In re New Gity 

notes to Companies Act, 1862, s. 158, Constitutional CM Co., W. N. (1887), 

by Mr. Buckley. 26. 
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would, if made or done by or against any individual, be Chap. XII. 
deemed in the event of his bankruptcy to have been made 
or done by way of undue or fraudulent preference of his 
creditors, will, if made or done by or against any company, 
in like manner be invalid (m). 



(m) 25 & 26 Vict. c. 89, s. 164. See Willmott v. Loivion Gelluloid Co., L. R. 
34 Ch. D. 147. 
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Chap. XIII. 



I. Interest 
on debts. 

At law. 



By statute. 



CHAPTER XIII. 

ENFORCEMENT OF DEBTS {continued). 

At law (and equity followed the law (a) ) the rule was 
that interest was allowed only upon mercantile securities, 
or in those cases where there had been an express promise 
to pay interest, or where such promise was to be implied 
from the usage of trade or other circumstances {h). It 
applied to bills of exchange and promissory notes, and to 
debts for which the debtor had agreed to give a bill or 
note, but not to a covenant for the payment of monies 
under a poHcy of assurance after the death of the assured. 
Interest was also payable on money wrongfully, fraudu- 
lently, or vexatiously withheld and not paid on the day 
when it ought to have been paid (c). 

By the Law Amendment Act, 1833, it was enacted {d) : — 

S. 28. " That upon all debts or sums certain, payable at a 
certain time or otherwise, the jury on the trial of any issue, 
or on any inquisition of damages, may, if they shall think fit, 
allow interest to the creditor at a rate not exceeding thfe 
current rate of interest from the time when such debts or 
sums certain were payable, if such debts or sums be payable 
by virtue of some written instrument at a certain time, or if 
payable otherwise, then from the time when demand of 
payment shall have been made in writing, so as such demand 



(a) See 'per Thesiger, L.J., in Web- 
ster V. British Empire Assurance Co., 
L. R. 15 Ch. D. 178, 179. 

(5) Per Abbott, C.J., in Higgins v. 
Sargent, 2 B. & Or. 349. 



(c) Seton on Decrees, vol. ii. 798 — 
800. And see per Lord Westbury in. 
Caledonian Rail. Co. v. Carmichael, 
L. R. 2 Sc. Ap. 66. 

(d) 3 & 4 Wm. IV. c. 42, ss. 28, 29. 
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shall give notice to the debtor that interest will be claimed Chap. XIII. 
from the date of such demand until the term of payment ; 
provided that interest shall be payable in all cases in which 
it is now payable by law." 

And further : — 

S. 29. " That the jury on the trial of any issue or on any 
inquisition of damages, may, if they shall think fit, give 
damages in the nature of interest over and above the value of 
the goods at the time of the conversion or seizure in all 
actions of trover or trespass de bonis asportatis, and over and 
above the money recoverable in all actions on policies of 
assurance made after the passing of this Act." 

It will be observed that a discretion is given to the jury 
to say whether, under all the circumstances of a case, it is 
one in which interest ought to be allowed or not : and a Judge 
of fact will act as a jury (e). Under the former section it is 
not necessa,ry that the day for payment should be mentioned 
in the instrument, if a time or event be fixed the date of 
which can be ascertained afterwards (/). 

We have seen that the liability of a person to contribute 
to the assets of a company being wound up under the 
Companies Acts creates a debt (g) ; therefore, a notice upon 
a contributory of a call made in winding up, requiring its 
payment by a given day and stating that if not paid by 
that day interest will be charged, will make interest to be 
payable on the call under the above statute (h). 



(e) See 'per Hall, V.-C, in Hill v. Rail. Co., 18 Eq. 170 : what is not a 

8 Staffordshire Bail. Go., L. E. 18 Bq. sufficient demand, see Ward v. Eyre, 

170. 15 Ch. D. 130. 

(/) Bimcombe v. Brighton Club cfc {g) Ante, p. 264. See 25 & 26 Vict. 

Norfolk Hotel Co., L. E. 10 Q. B. 371. c. 89, s. 75. 

As to wliat is not a ' debt or sum (h) Barrow's case, L. E. 3 Ch. Ap. 

payable,' see Hill v, S, Staffordshire 784. 
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Chap. XIII. The statutory provision as to payment of interest by way 
of damages where a bill of exchange is dishonoured has 
been previously noticed (^). 

Compound interest cannot be claimed, except under a 
contract express or implied from the mode of dealing with 
former accounts or from custom (/). 

Under the Rules of the Supreme Court, interest runs 
upon the amount for which the judgment or order is passed 
with costs, at the rate of £4 per cent, per annum (k). Under 
1 & 2 Vict. c. 110, s. 7, every judgment debt carries interest 
at that rate from the time of entering up the judgment {kk). 

Adopting the principle of the statute, 3 & 4 Wm. IV. 
c. 42, s. 28, the following provision has been introduced into 
the bankruptcy law as to the right of proof by a creditor for 
interest upon his debt (Z) : — 

" On any debt or sum certain, payable at a certain time or 
otherwise, whereon interest is not reserved or a^eed for , and 
which is overdue at the date of the receiving order and provable 
in bankruptcy, the cre ditor may pr ove for interest at a rate no t 
exceeding four per c^rt^^_annum to the da.f.p. of f.he order fmm 
the time when the debt or sum wsp^^ble, if the debt or sum 
is payable by virtue of a written instrument at a certain time, 
and if payable otherwise, then from the time when a demand in 
writing has been made giving the debtor notice that interest 
will be claimed from the date of the demand until the time of 
payment." 

It is further provided that if there is^ any s urplus after 

- (i) Ante, p. 125. See 45 & 46 Vict. LV. rr. 62, 63 ; Pyrmn v. Burt, W. N. 

c. 61, s. 57 (1). (1884), 100. And see Coimty Court 

(J) Fergusson v. Fyffe, 8 C. & F. 121. Rules, 1886, Ord. LI. r. 13. 

As to the case of an accounting party {Mc) This applies also to County 

employing the money {e.g. of his prin- Court judgments : The Queen v. County 

cipal) in business, see Burdick v. Gar- Court Judge of Essex, L. E. 18 Q. B. D. 

rich, L. R. 5 Ch. Ap. 233 ; In re Bell, 638. 

34 Ch. D. 462. Q) 46 & 47 Vict. c. 52, Sched. II. 

(Jc) E. S. C. Ord. XLII. r. 16 ; Ord. r. 20. And see s, 39. 
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payment of debts proved, including such interest, it i s to be Chap. XIII. 
applied in payment of inter est, froni the date of the receiving 
order at the ra te of £4 per cent^ per annum . on,_ all de"bts 
proved in the bankm ptp.y (m). 

In the winding-up of a company by, or under the super- in winding-up 
vision of, the Court, creditors whose debts carry interest are ° '^°^^^^^- 
entitled to dividends only upon what was due for principal 
and interest at the date of the winding-up ; and it is only 
in the event of there being a surplus that they have any 
claim for subsequent interest ; and in that, case the divi- 
dends will be treated as applicable, first, in payment of 
interest, and then in reduction of principal (n). Upon debts 
in respect of which interest would have been recoverable 
under the above statute (3 ' & 4 Wm. IV. c. 42, s. 28), 
interest to the same date is payable in the winding-up (0). 
A resolution to wind up voluntarily will not stop interest 
from running; but, where it is followed by an order to 
wind up under the supervision of the Court, interest will 
stop at the date of the resolution to wind up voluntarily {p). 

Although a man's property is generally liable to his n. statutes of 
debts, the enforcement of them must be within the period ™^ * ^°°' 
prescribed by statute. That period, as regards simple con- 
tract debts, is limited to six years from the cause of action, 
by the Statute of Limitations, 21 Jac. I. c. 16 ; as regards 
specialty debts, to twenty years from the cause of action, 
by the Law Amendment Act, 1833 (q). In the former 
case the further period allowed in case of the party entitled 
to sue being under disability or the debtor being beyond 

(to) 46 & 47 Vict. c. 52, s. 40 (5). Assurance Go's ease, 2 H. & M. 722. 

(m) See notes to Companies Act, {p) See Buckley's Companies Acts, 

1862, 3. 158, by Mr. Buckley. 331. 

(0) State Fire Insurance Oo.; Times (q) 3 & 4 Wm. IV, c. 42, s; 3, 
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Chap. XIII. seas when the cause of action accrues, is regulated also by 
the statutes 4 Anne, c. 16, and the Mercantile Law Amend- 
ment Act, 1866 (r) ; also the right to sue may be revived 
to the creditor by certain acts of the debtor notwithstanding 
the lapse of time, under the provisions of Lord Tenterdeu's 
Act (s), amended by the Mercantile Law Amendment Act, 
1856 (t) ; and by the latter statute are regulated actions on 
accounts between merchants, which were excepted from the 
statute of James. 

By the statute of James it is enacted (u) : — 



(a) Simple 

contract 

debts. 

21 Jac. I. 
c. 16, s. 3. 



Meroliants' 
accounts. 

19 & 20 Vict, 
c. 97, s. 9. 



S. 3. " That all actions of account, and upon the case (x) 
(other than such accounts as concern the trade of merchandize 
between merchant and merchant, their factors or servants), 
all actions of debt grounded upon any lending or contract 
without specialty, and all actions of debt for arrearages of 
rent, shall be commenced and sued within six years next 
after the cause of such actions or suit, and not after." 

And by the Mercantile Law Amendment Act, 1856, it 
is enacted (y) : — 

S. 9. " All actions of account or for not accounting, and 
suits for such accounts as concern the trade of merchandize 
between merchant and merchant, their factors or servants, 
shall be commenced and sued within six years after the cause 
of such actions or suits, or when such cause has already 
arisen then within six years after the passing of this Act ; 
and no claim in respect of a matter which arose more than 
six years before the commencement of such action or suit 
shall be enforceable by action or suit by reason only of some 
other matter of claim comprised in the same account having 



(r) 19 & 20 Vict. c. 97. 
(s) 9 Geo. IV. c. 14. 
(t) 19 & 20 Vict. c. 97. 
(m) 21 Jac. I. c. 16, s. 3. 
(x) As to such actions, see notes to 
AsUy V. WTiite, 1 Sm. L. Ca, 297, or 



Broom's Commentaries. 

(y) 19 & 20 Vict. c. 97, s. 9. See 
Knox V. Gye, L. R. 5 E. & I. 673, per 
Lord Wesfbury : read ' comprised in ' 
as 'that would have been compre< 
hended in,' 
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arisen within six years next before the commencement of Chap. XIII. 
such action or suit." 

These statutes have been acted upon in Courts of equity, Law— equity. 
as well as in Courts of law, either directly or by way of 
analogy. As explained by Lord Westbury (2) :— 

" Where the remedy in equity is correspondent to tlie remedy 
at law, and the latter is subject to a limit in point of time by the 
Statute of Limitations, a Court of equity acts by analogy to the 
statute, and imposes on the remedy it affords the same limitation. 
This is the meaning of the common phrase, that a Court of 
equity acts by analogy to the Statute of Limitations, the meaning 
being, that where the suit in equity corresponds with an action at 
law which is included in the words of the statute, a Court of 
equity adopts the enactment of the statute as its own rule of 
procedure. But if any proceeding in equity be included within 
the words of the statute, there a Court of equity, like a Court of 
law, acts in obedience to the statute." 

The disability of a party to sue in respect of a simple Disabilities. 
contract debt was extended under the statute of James, not 
only to minors, married women, and lunatics, but also to 
parties imprisoned or beyond seas ; the latter were deprived 
of the further period allowed under that statute by the Mer- 
cantile Law Amendment Act, 1856 (a). So the enactment 
in the earlier statute should now be read thus {h) : — 

S. 7. " If any person or persons that is or shall be 
entitled to any such .... actions of accounts, actions 
of debts, .... be or shall be, at the time of any such 
cause of action given or accrued, fallen or come within 
the age of twenty-one years, feme covert, non compos mentis 
. . . . then such person or persons shall be at liberty 



(z) Knox V. Gye, L. E. 5 E. & I. (1887), 69. 
Ap. 674. See recent instance, In re {a) 19 & 20 Vict. c. 97, s. 10. 

Hastings, Ealhtt v, Hastings, W. N. (J) 21 Jac. I. c. 16, s. 7. 

T 
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Chap. XIII. to bring the same actions, so as they take the same within 

such times as are before limited, after their coming to or 
being of full age, discovert, of sane memory .... as 
other persons having no such impediment should have done." 

And the statute has been further modified by the Married 
Women's Property Act, 1882, which, as we have seen, 
enacts that (c) ; — 

S. 1 (2.) " A married woman shall be capable of entering 
into and rendering herself liable in respect of and to the 
extent of her separate property (d) on any contract, and of 
suing and being sued, either in contract or in tort, or other- 
wise, in all respects as if she were a feme sole, and her 
husband need not be joined with her as plaintiff or defendant, 
or be made a party to any action or other legal proceeding 
brought by or taken against her ; and any damages or costs 
recovered by her in any such action or proceeding shall be 
her separate property ; and any damages or costs recovered 
against her in any such action or proceeding shall be payable 
out of her separate property, and not otherwise." 

It is also enacted by that Act that every woman, whether 
married before or after the commencement of the Act (January 
1st, 1883) shall have in her own name, against all persons 
whomsoever, including her husband, the same civil remedies 
and also the same remedies and redress by way of criminal 
proceedings, for the protection and security of her own 
separate property, as if such property belonged to her as 
a feme sole ; and a husband or wife shall be competent to 
give evidence against each other ; provided that no criminal 
proceeding shall be taken against her husband while they 
are living together, nor while they are living apart as to or 



(c) 45 & 46 Vict. c. 75, s. 1 (2), anticipation : Draycott v. Ha/rrison, 
ante, p. 44. L. R. 17 Q. B. D. 147. 

{d) i.e. not subject to restraint upon 
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concerning any act done by the husband while they were Chap. XIII. 
living together, unless the property claimed by her shall 
have been wrongfully taken by him, when leaving or de- 
serting or about to leave or desert her (e). 

The disabihty must have existed when the cause of 
action arose : it is a settled rule that where the time has 
once begun to run, no subsequent disability, however 
involuntary, will suspend the operation of the statute (/). 

The period was also extended, by the statute of Anne, in the DeUov 

beyond seas. 

case of the debtor being beyond seas, that is, being outside 
of the United Kingdom of Great Britain and Ireland, or the 
Islands of Man, Guernsey, Jersey, Alderney and Sark, or any 
island adjacent being part of the dominions of the Crown (g). 
By the statute of Anne it is enacted that persons entitled to 
their causes of action by the statute of James shall be at 
liberty, if the person against whom the cause of suit or action 
exists "be or shall be at the time of such cause of suit or 
action given or accrued fallen or come beyond the seas," to 
bring the said action against such person after his return from 
beyond the seas ; so as they take the same after his return 
from beyond the seas within the time limited by the statute 
of James (h). 

In certain circumstances, for instance, if judgment for the Action by 
plaintiff were reversed by error, or if the defendant be out- executor or 
lawed and afterwards reverse the outlawry, the statute of 
James (t) provided that in such cases the plaintiff, " his 
heirs, executors, or administrators as the case shall require, 
may commence a new action or suit from time to time 
within a year after such judgment reversed," &c. Proceed- 



(e) 45 & 46 Vict. c. 75, s. 12. (h) 4 Anne,c. 16 (in statutes revised, 

(/) See per Lord Denman, C.J., 4 & 5 Anne, c. 3), s. 19. 
Homfray v. Serotype, 13 Q. B. 512. (i) 21 Jac. I. c. 16, s. 4. 

(o) 19 & 20 Vict, c, 97, s. 12, 
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Chap. XIII. ing upon the equity of the section, the Court extended 
it to the case of an executor, whose testator had 
died pending an action brought by him, such case being 
within the mischief, though not within the words of the 
section {k) ; and similarly, the rule was that where an 
action was commenced within the period of limitation and 
the defendant died, then the plaintiff had a right to bring a 
new action against the executor or administrator if he did 
so in a reasonable time (l). And this is still the rule, 
although the cause or matter does not become abated by 
the death of any of the parties {m). 

Joint debtors. And whcre the cause of action lies against two or more 
joint debtors, it is enacted by the Mercantile Law Amend- 
ment Act, 1856 (n), that : — 

S. 11. " The person or persons who shall be entitled to 
the same shall not be entitled to any time within which to 
commence and sue any such action or suit against any one 
or more of such joint debtors who shall not be beyond the 
seas at the time such cause of action or suit accrued, by 
reason only that some other one or more of such joint debtors 
was or were at the time such cause of action accrued beyond 
the seas, and such person or persons so entitled as aforesaid 
shall not be barred from commencing and suing any action 
or suit against the joint debtor or joint debtors who was or 
were beyond seas at the time the cause of action or suit 
accrued after his or their return from beyond seas, by reason 
only that judgment was already recovered against any one or 
more of such joint debtors who was not or were not beyond 
seas at the time aforesaid." 



Accrual of 
cause of 
action — 
ignorance — 
fraxid. 



Time will begin to run, in the case of the debtor beyond 



(/c) Per Lord Denman, C.J., Adam v. BulJceley, L. R. 18 Q. B. D. 253. 
V InhaUtants of Bristol, 2 Ad. & El. (m) S. G. ; and see E. S. 0. Ord. 

404. XVIL 

(?) Per Lord Esher, M.E.., Swindell (n) 19 iSf 20 Vict. c. 97, s. 11, 
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seas, from his return, although the creditor be unaware of Chap. XIII. 
his return (o), on the principle that the statute runs against a 
creditor's claim, although he is not aware of the accrual of 
his cause of action. And, on the same principle, at law the 
statute will run notwithstanding the fraudulent concealment 
of the cause of action [p) ; but in equity the right of a 
party defrauded is not affected by lapse of time, or, generally 
speaking, by anything done or omitted to be done, so long 
as he remains without any fault of his own in ignorance of 
the fraud that has been committed (g). 

The effect of the Statute of Limitations being to bar the New promise 

to pay — • 

remedy not to extinguish the debt (?■), a debtor may by a acknowiedg- 

, . ,.,.,. , . ment — part 

new promise to pay revive his habihty and give a new payment, 
cause of action (s). Such promise may be express, or 
implied from an acknowledgment of the debt or by payment 
of any principal or interest. Prior to Lord Tenterden's 
Act (9 Geo. IV. c. 14) a verbal promise or acknowledg- 
ment was sufficient ; but by that Act, after reciting that 
various questions had arisen in actions founded on simple 
contracts as to the proof and effect of acknowledgments 
and promises offered in evidence for the purpose of taking 
cases out of the operation of the Statute, it is enacted {£) : — 

S. 1. " That in actions of debt or upon the case grounded 
upon any simple contract, no acknowledgment or promise 
by words only shall be deemed sufficient evidence of a new or 
continuing contract, whereby to take any case out of the 
operation of the said enactments or either of them, or to 



(o) Gregory v. Hurrill, 5 B. & Or. (r) Contrary to the statutes affect- 

341. ing real property. See M. L. R. P. 

(p) Imperial Gas Light & CoJce Co. 398. 
V. London Gas Light Co., 10 Ex. 39. (s) See per Lord Tenterden, 0. J., 

(g) Bolfe V. Gregory, 13 W. R. 356, in Tanner v. Smart, 2 B. & Or. 606. 
per Lord Westbury, L.C. As regards (t) 9 Geo. IV. c. 14, s. 1. 
and and rent, see M. L. R. P. 393. 
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Chap. XIII. deprive any party of the benefit thereof unless such acknow- 

ledgment or promise shall be made or contained by or in 
some writing to be signed by the party chargeable thereby ; 
and that where there shall be two or more joint contractors, 
or executors, or administrators of any contractor, no such joint 
contractor, executor, or administrator, shall lose the benefit 
of the said enactments or either of them, so as to be charge- 
able in respect or by reason only of any written acknowledg- 
ment or promise made and signed by any other or others of 
them : Provided always, that nothing herein contained shall 
alter or take away or lessen the effect of any payment of 
any principle or interest made by any person whatsoever : 
Provided also, that in actions to be commenced against two 
or more such joint contractors, or executors or adminis- 
trators, if it shall appear at the trial or otherwise that the 
plaintiff .... as to one or more of such joint con- 
tractors, or executors or administrators, shall nevertheless 
be entitled to recover against any other or others of the 
defendants, by virtue of a new acknowledgment or promise 
or otherwise, judgment may be given and costs allowed for 
the plaintiff as to such defendant or defendants against whom 
he shall recover, and for the other defendant or defendants 
against the plaintiff." 

And by the Mercantile Law Amendment Act, 1856 (u), 
it is further enacted that : — 

S. 13. " An acknowledgment or promise niade or con- 
tained by or in a writing signed by an agent of the party 
chargeable thereby, duly authorised to make such acknow- 
ledgment or pi'omise, shall have the same effect as if such 
writing had been signed by such party himself." 

The effect of Lord Tenterden's Act (a;), which did not 
make any alteration in the legal construction to be put 
upon promises or acknowledgments, but merely required a 



(w) 19 & 20 Vict. c. 97, s. 13. (x) 9 Geo. IV. c. 14, s. 1, 
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different mode of proof (y), was thus stated by Hellish, Chap. XIII. 
L.J. (2) :_ 

" There must be a proof of some writing signed by himself, 
either containing an express promise to pay the debt, or being in 
terms from which an unconditional promise to pay it is necessarily 
to be implied. If, therefore, the writer, although he admits the 
existence of a debt, refuses to pay it, or reserves the matter for 
future consideration, or refers the creditor to some third person 
for payment, or the like, this will not be sufficient to prevent the 
operation of the statute. That being the rule, there must be one 
*of these three things to take the case out of the statute. Either 
there must be an acknowledgment of the debt, from which a 
promise to pay is to be implied ; or, secondly, there must be an 
unconditional promise to pay the debt ; or, thirdly, there must be 
a conditional promise to pay the debt, and evidence that the 
condition has been performed." 

Similarly for a payment of interest or part payment of 
capital to take the debt out of the Statute of Limitations, 
it must take place under such circumstances that a promise 
to pay may be inferred in fact, not merely implied in law ; 
thus, a payment of interest after judgment in an action for 
the same, would not be a payment from which a promise 
to pay the principal could in fact be inferred (a). The 
exception from Lord Tenterden's Act of payment of any 
capital or interest was made for the reasons thus expressed 
by Parke, B. {h) :— 

" The meaning of part payment of the principal, is not the 
naked fact of payment of a sum of money, but payment of a 
smaller on account of a greater sum, due from the person making 



{y) Per Tindal, C.J., in Haydon v. 474. . 

Willicvrm, 7 Bing. 166. {a) Morgan v. Rowlands, L. E. 7 

{z) In re River Steamer Go., Mitchell's Q. B. 493. 

Claim, L. E. 6 Ch. Ap. 828. See (5) Waters v. Tompkins, 2 C. M. & 

Green v. Humphreys, L. E. 26 Ch. D. E. 726. 
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Chap. XIII. the paj^ment to him to whom it is made; which part payment 
implies an admission of such greater sum being then due, and a 
promise to pay it: and the reason why the effect of such a 
payment is not lessened by the act, is that it is not a mere 
acknowledgment by words, but it is coupled with a fact. The 
same observation applies to the payment of interest." 



Appropria- 
tion of 
payments. 



Where there are two or more debts owing by the debtor 
to the same creditor and some are barred by the statute, 
the appropriation by the creditor, without the direction of 
the debtor, of any general payment to the satisfaction of 
these (which, the remedy only being barred, he could make), 
will not be such a part payment by the debtor to take 
others, or other items if they are in a running account, out 
of the statute ; it were otherwise if the debtor so appro- 
priated the payment. The law as to the appropriation of 
any payment to a particular debt or item is that the debtor 
may, in the first instance, appropriate the payment — solvitur 
in modum solventis ; if he omit to do so, the creditor may 
make the appropriation — recipitur in modum recipientis ; 
but if neither make any appropriation, the law appropriates 
the payment to the earlier debt : and the creditor may 
make the appropriation at any time before action (c). 
Eetainerby Another instance of the effect of the Statute of Limita- 
administrator, tious being Only to bar the remedy, not the debt, is to be 
found in the right of retainer by an executor as against a 
general legatee of a debt by him to the testator barred by 
the statute, or by an administrator of a debt by one of the next 
of kin as against his share in the estate of the deceased {d). 



(c) See Mills v. Fowkes, 5 Bing. 
N. C. 455 ; Clayton's case, 1 Mer. 585, 
and Tudor's L. Mar. Ca. 1 ; In re 
Sherry, London <Sc County Banking Co. 



V. Ten-y, L. R. 25 Ch. D. 692, 702. 

(d) In re Cordwell's Estate, L. E. 20 
Eq. 644. See Theobald on Wills, 
117. 
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By the Act for the Amendment of the Law, 1833 (3 & 4 Chap. XIII. 
Will. IV. c. 42), it is enacted that actions of debt for rent (») Actions on 

' ' specialties. 

upon an indenture- of demise (e), or of covenant or debt 3 & 4 "Wm. 

IV. c. 42 

upon any bond or other specialty, must be commenced ss.'3— 5. ' 
within twenty years after the cause of action (/) ; or in 
case of persons under disability (that is to say, of a minor, 
feme covert (^), or non compos mentis (h) ) at the time of 
cause of action accruing, within twenty years from such 
disability ceasing [i). Provision, similar to the law in 
respect of simple contract debts, was made that the debtor's 
liability should be revived for a fresh period of twenty 
years by any acknowledgment signed by the party liable or 
his agent, or by part payment or part satisfaction on 
account of any principal or interest being then due 
thereon {k). 

The above statute applies to monies payable by any 
member to a company under the Companies Act, 1862, 
including the liability of any person to contribute to the 
assets in the event of the company being wound up, such 
debts being declared to be of the nature of a specialty (J), 
and, therefore, binding upon the member's heirs (to). 

Where a party intends to set up the defence to an action pleading or 
that it is barred by lapse of time, he must give notice of tLstftute. 
such defence upon his pleading (w). But it is optional 
with the party to plead the statute or not; if he do not, 

(e) See M. L. E. P. 379. anU, p. 273. 

(/) 3 & 4 Wm. IV. c. 42, s. 3. (i) 3 & 4 Wm. IV. c. 42, s. 4. 

{g) The provisions of the Married (h) S. 5. 

Women's Property Act, 1882, enabling [l) 25 & 26 Vict. c. 89, ss. 16, 75. 
a feme covert to be sued, has been re- (m) See Overend, Gurney & Co., Ex 

ferred to ante, p. 274. parte Lintott, L. B. 4 Eq. 184. 

Qh) Being in prison was not a dis- {%) E. S. 0. Ord. XIX. r. 15 ; in 

ability under this statute. The dis- County Courts, 9 & 10 Vict. c. 95, 

ability of being beyond seas was done s. 76, and E. C. C. Ord, X. r, 14. 
away by 19 & 20 Vict. c. 97, s. 10 ; 
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Chap. XIII. the law treats the debt as an existing obligation and lends 
the process of the Court to enforce its discharge. 
Similarly an executor or administrator has the same option 
as the debtor would have had if alive ; and an executor or 
administrator may retain out of the assets of a deceased 
debtor a debt due to himself although the right of action is 
barred (o). 

When statute The statute ceascs to run against the claim of a creditor 

ceases to run. , . . . . 

upon adjudication in bankruptcy of the debtor, or the 
creation by him of a trust for creditors, or, after his 
decease, a decree for the administration of his estate, and 
in like manner upon an order for the winding-up of a 
company {p). 

III. Ante- We have seen the present capacity of a married woman 

nuptial debts n / \ ■, i -n/r • i 

of married to Contract, and to sue and be sued (g') under the Married 
Women's Property Act, 1882. To the provisions of that 
Act already quoted should be added the following sections 
defining the liability of a marrfed woman's separate pro- 
perty, and of the husband to the extent of property 
acquired through his wife, in respect of debts and liabilities 
contracted by the wife prior to marriage (r) : — 

Wife's ante- S. 13. "A woman after her marriage shall continue to be 
detts and liable in respect and to the extent of her separate property for 
all debts contracted, and all contracts entered into or wrongs 
committed by her before her marriage, including any sums 
for which she may be liable as a contributory, either before 
or after she has been placed on the list of contributories, 

(o) See per Wilde, J., in Coombs v. 649. But see B. S. C. Ord. LV. r. 57, 

Coomhs, L. E. 1 Pr. & D. 289. And and Bankruptcy Eules, 1886, 227— 

see Alston v. TroUope, 2 Eq. 205 ; and 231. 

Lowis V. Rumney, 4 Eq. 451. (q) Ante, pp. 44, 274. 

(p) See per Mellish, L.J., In re (r) 45 & 46 Vict. c. 75, ss. 13—15, 

General Boiling StocJc Go., Joint StocJe 19. See ante, p. 47. 
Discount Co.'s Glaim, L. E. 7 Oh. Ap. 



woman. 
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under and by virtue of the Acts relating to joint stock com- Chap. XIII. 
panies ; and she may be sued for any such debt and for any 
liability in damages or otherwise under any such contract, or 
in respect of any such wrong ; and all sums recovered against 
her in respect thereof, or for any costs relating thereto, shall 
be payable out of her separate property : and, as between 
her and her husband, unless there be any contract between 
them to the contrary, her separate property shall be deemed 
to be primarily liable for all such debts, contracts, or wrongs, 
and for all damages or costs recovered in respect thereof : 
Provided always, that nothing in this Act shall operate to 
increase or diminish the liability of any woman married 
before the commencement of this Act for any such debt, 
contract, or wrong, as aforesaid, except as to any separate 
property to which she may become entitled by virtue of this 
Act, and to which she would not have been entitled for her 
separate use under the Acts hereby repealed or otherwise, if 
this Act had not passed. 
HuaiDandto S. 14. "A husband shall be liable for the debts of his 
his wife's Wife Contracted, and for all contracts entered into and wrongs 
traeted committed by her, before marriage, including any liabilities 
marriage to to which she may be so subject under the Acts relating to 
extent. joint stock Companies as aforesaid, to the extent of all 
property whatsoever belonging to his wife which he shall 
have acquired or become entitled to from or through his 
wife, after deducting therefrom any payments made by him, 
and any sums for which judgraent may have been bond fide 
recovered against him in any proceeding at law, in respect of 
any such debts, contracts, or wrongs, for or in respect of 
which his wife was liable before her marriage as aforesaid ; 
but he shall not be liable for the same any further or other- 
wise ; and any court in which a husband shall be sued for 
any such debt shall have power to direct any inquiry or 
proceedings which it may think proper for the purpose of 
ascertaining the nature, amount, or value of such property : 
Provided always, that nothing in this Act contained shall 
operate to increase or diminish the liability of any husband 
married before the commencement of this Act for or in 
respect of any such debt or other liability of his wife as 
aforesaid. 
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Chap. XIII. 



Suits for 
ante- 
nuptial 
liabilities. 



Saving of 
settle- 
ments. 



S. 15. "A husband and wife may be jointly sued in respect 
of any such debt or other liability (whether by contract or 
for any wrong), contracted or incurred by the wife before 
marriage as aforesaid, if the plaintiff in the action shall seek 
to establish his claim, either wholly or in part, against both 
of them ; and if in any such action, or in any action brought 
in respect of any such debt or liability against the husband 
alone, it is not found that the husband is liable in respect of 
any property of the wife so acquired by him or to which he 
shall have become so entitled as aforesaid, he shall have 
judgment for his costs of defence, whatever may be the result 
of the action against the wife if jointly sued with him ; and 
in any such action against husband and wife jointly, if it 
appears that the husband is liable for the debt or damages 
recovered, or any part thereof, the judgment to the extent of 
the amount for which the husband is liable shall be a joint 
judgment against the husband personally and against the 
wife as to her separate property ; and as to the residue, if 
any, of such debt and damages, the judgment shall be 
a separate judgment against the wife as to her separate 
property only. 

S. 19 " No restriction against anticipation 

contained in any settlement or agreement for a settlement of 
a woman's own property to be made or entered into by 
herself shall have any validity against debts contracted by her 
before marriage, and no settlement or agreement for a settle- 
ment shall have any greater force or validity against creditors 
of such woman than a like settlement or agreement for a 
settlement made or entered into by a man would have against 
his creditors " (s). 



(s) See In re Grey's Settlements; 
Acason v. Greenwood, L. R. 34 Ch. D. 



712 ; In re WhUaker, 34 Ch. 
227. 



D. 
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CHAPTEK XIV. Chap. XIV. 

DEVOLUTION OF PERSONAL PROPERTY ON DEATH OF OWNER. 

Personal property, including chattels real (a), and rents Personal 
and annuities, dividends, and other periodical payments in uve.''^^" " 
the nature of income and now apportionable like interest on 
money lent (b), devolves on the death of the owner, not 
like real property upon the heir, but upon his personal 
representative, that is to say, if under his will, his executor, 
otherwise his administrator ; such right of representation 
in the one case being authenticated, in the other granted, 
by the Court. 

But what has been given by the deceased in contempla- Donatio 
tion of death, called a donatio mortis causa, will not go to 
his personal representative, but becomes the absolute pro- 
perty of the donee. It is said such gift must be (1) with a 
view to the donor's death, and (2) conditioned to take 
effect only on the death of the donor by his existing dis- 
order, and (3) there must be a delivery of the subject 
ofit(c). 

Also unlike the owner of lands, who had no power of History of 
disposition by will direct prior to the Statute of Wills in personalty. 
A.D. 1540 (d), the owner of personalty could from time 
immemorial dispose of it by testament. Says Black- 
stone (e) : — 



(a) See M. L. K. P. 145. 1058. See as to gift of a cheque, 

(b) See Apportionment Act, 1870 Clement v. Cheesman, L. R. 27 Ch. D. 
(33 & 34 Vict. c. 35) ; M. L. R. P. 47. 631. 

(c) Williams on Executors, pt. II. {d) 32 Hen. VIII. c. 1. See M, L. 
bk. ii. oh. ii. § iv. ; Ward v. Turner, R. P. 331. 

and notes, 1 Wh. & T. L. Ca. in Eq. (e) Bl. toL ii. 491. 
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Chap. XI y. " With us in England this power of bequeathing is co-eval 
with the first rudiments of the law ; for we have no traces or 
memorials of any time when it did not exist." 

Such power, however, did not extend originally to all a 
man's personal estate. On the contrary, Blackstone tells 

«s(/):- 

" By the common law as it stood in the reign of Henry the 
Second, a man's goods were to be divided into three equal parts ; 
of which one went to his heirs or lineal descendants, another to 
his wife, and the third was at his own disposal ; or if he died with- 
out a wife, he might then dispose of one moiety, and the other 
went to his children ; and so e converso, if he had no children, the 
wife was entitled to one moiety, and he might bequeath the 
other ; but if he died without either wife or issue, the whole was 
at his own disposal. The shares of the wife and children were 
called their reasonable parts." 

Then by Magna Charta {g) it was provided that the 
King's debts should first of all be levied, and after that the 
residue of the goods should go to the executor to perform 
the will of the deceased. It was not until 1724 that 
throughout the kingdom the power of disposing of all their 
personal estate was universally possessed by owners, when 
such power was conferred last of all within the district of 
London (A). 
I. Intestacy- In the case of a person dying intestate as to his goods 
tion.'"^ ^*" or any part of them, by the old law the King was entitled 
to seize upon the same as the parens patrice and general 
trustee of the kingdom {i). Afterwards the Crown, in 
favour of the Church, invested the prelates with this 
branch of the prerogative. Thus the goods of intestates 

(/) Bl. vol. ii. 492, (h) 11 Geo. I. c. 18. 

\g) 9 Hen. III. c. 18 (in statutes (i) Bl. vol. ii. 494. 

revised, 25 Edw. I.). 
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were given to the Ordinar v, that is to say, the bishop of the Cha p. XIV. 
diocese, he being the ordinary ecclesiastical judge (k), 
whose interest and powers were only those of being the 
King's almoner within his diocese. Blackstone adds(Z) : — 

" Iq trust to distribute the jiitgstate^s_£oods_in charity to the 
poor, or in such superstitious uses as the mistaken zeal of the 
times had denominated pious." 

And further, with reference to the jurisdiction acquired 
by the Ordinary in respect of wills, he adds {m) : — 

"As he (tbe Ordinary) had thusthe jUsposition o£iatestate's 
effects, the probate of wills of coiirse.jfoJlQT!Yed : for it was thought 
just and natural, that the will of the deceased should be proved 
to the satisfaction of the prelate whose right for distributing his 
chattels for the good of his soul was effectually superseded 
thereby." 

But questions arose as to which Ecclesiastical Court the 
will of a deceased was to be proved in, or administration be 
granted by, when he had effects of such an amount as to be 
considered notable goods, bona notahilia, that is, of the 
value of hi. and upwards, within some other diocese than 
that in which he died. The general rule was that the will 
must be proved before or administration be granted by the 
metropolitan of the province, by way of special preroga- 
tive ; hence their Courts were called the Prerogative Courts 
of Canterbury and York (ra). 

By the Statute of Westminster 2nd (o) it was enacted statutes of 
that the Ordinary jhouldbejaound^to^ of jthe tion. 

intestate so far as his__goods would extend, in the same 



(k) Williams on Executors, pt. I. («.) Williams on Executors, pt. I. 

bk. iv. ch. i. § 1. bk. iv. ch. i. § 1. 

(J) Bl. vol. ii. 494. (o) 13 Edw. I. c. 19. 

(m) n. 
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Chap, xry. manner that executors were bound in case the deceased 
had left a ■will. It wa s not till a.d^ 1357, that it became 
thelaWj^in g so provided by statute ( p), that the Ordinary 
was to appoint " of the nearest jnd most lawful friends^" 
of the deceased intestate to administer his -g uads, who were 
interpreted to be the next of blood under no legal dis- 
abilities ; and such administrators were put upon the same 
footing, w ith regard to suits and to^accountiug, as exesutoi^ 
appointed by will (q). Then the statute 21 Hen. VIII. c. 5 
authorised the grant of administration in case of intestacy, 
or where the executors named in the will refused to prove, 
either to the widow, or the next of kin, or to both ; and 
where two or more persons should be in the same degree 
of kindred to whichever the Ordinary should please (r). 
The above statutes are commonly called the Statutes of 
Administration. 

The jurisdiction of the Ecclesiastical (and all other) 
Courts, in relation to the grant and revocation of probates 
of wills and letters of administration was taken away by 
Act of Parliament in 1857 (s), and transferred to the 
thereby constituted Probate Court, so that such jurisdiction 
should be exercised by one Court only and in the name of 
Her Majesty. It was, however, provided that the practice 
of the Court, except where otherwise provided by the Act 
or by Rules or Orders to be made under it, should be, so 
far as the circumstances of the case would admit, according 
to the practice in the Prerogative Court (t). 
High Court. Then by the Judicature Act, 1873 (u), the jurisdiction 



Probate 
Court. 



(p) 31 Ed-w. III. c. 11. 

(q) Bl. vol. ii. 496. 

Or) lb. i.e. next of kin at time of 
the intestate's death, not of the grant : 
Williams on Execntors, pt. I. bk. v. 



ch. ii. § 1, p. 443. 

(s) 20 & 21 Vict. c. 77 ; amended 
21 & 22 Vict. c. 95. 

(0 20 & 21 Vict. 0. 77, s. 29. 

(it) 36 & 37 Vict. c. 66, s. 16. 
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of the Court of Probate was transferred to the High Court Chap. XIV . 
of Justice, as on the 1st day of November, 1875 (x); and 
the Probate, Divorce and Admiralty Division was made 
one of the Divisions of the High Court {y) ; to it were 
assigned all pending causes and matters, and all causes 
and matters which would have been within the exclusive 
cognizance of the Court of Probate if the Act had not 
passed (z). By the Judicature Act, 1875(a), it was enacted 
that all Rules and Orders of Court in force at the com- 
mencement of the Act in the Court of Probate should 
remain and be in force until altered or cancelled by any 
subsequent Rules of Court ; and that the President of the 
Probate and Divorce Division should have the power of 
making Rules and Orders for regulating procedure ih). 

The interest and power of the executor were always Power of 

'■ ^ •' executor or 

derived from the will itself ; the probate by the Court, that administrator 

' . ' ■ ■ .' whence 

is, the grant on proof of the will of a copy thereof cerjtified derived. 
under the seal of the Court, being the authentication 
thereof (c). But the administrator derives his authority 
from the Court itself by grant of letters of administration ((i). 

Under the Wills Act (e) all the personal estate of the H- Disposi- 
testator which he shall be entitled to at law or m equity at (ivict. c. 26.) 
the time of his death, and which if left to be disposed of by 
the law would devolve upon his executor or administrator, 
may be bequeathed or disposed of by his will, including 
contingent ; executory, or oth er futu r e int erests ; and not- 
withstanding that he may become _ entitled, to Jhe^sarpe 
subsequently .to the„execxition of.his_ wjll (/), 

(x) 38 & 39 Vict. c. 77, s. 2. (c) Williams on Executors, p. 297, 

ly) 36 & 37 Vict. c. 66, s. 31. and pt. I. bk. iv. c. i. § 2. 

{z) Ih. (d) lb. pt. I. bk. V. c. i. § 2. 

(a) 38 & 39 Vict. c. 77, s. 18. (e) 1 Vict. c. 26. 

(6) See 20 & 21 Vict. c. 77, s. 30. (/) See M. L, R. P. 333 ; 1 Vict. 

u 
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Chap. XI V. The same formalities are requisite in a will of personalty 
as in one of realty, and the same persons are competent to 
make a will (</) ; and in like manner it speaks from the 
death of the testator (h). It is liable during the testator's 
lifetime to revocation by the same means ; and the 
same rules prevail as regards obliteration, interlineation, 
or alteration of the writing thereof, and as regards the 
revival of a will once revoked (i). In like manner a 
bequest of the personal estate of the testator, or any 
bequest of personal property described in a general 
manner, inclu des personalty over which he has a general 
power o f appointment, unless a contrary intention appear 
by the will {k). Also in a bequest of personal estate words 
importing a failure of issue of any person are to be con- 
strued to mean a want or failur e of issue in the lifetime or 
at_ the t]me j5f_the death of ,sughL person, and not_an iu- 
,definit)g„ faijiit'e of his issue, unless a contrary intention 
appear (/). 

Similarly there is the same exception to a gift failing 
or ' lapsing ' by reason of the object of gift dying before the 
testator, where such person is a child or other issue of the 
testator, and there is issue of him living at the testator's 
death ; then if the interest bequeathed to him by the will is 

c. 26, ss. 3, 24. This will include as to attesting witness, see Clarlc v. 

property settled iu trust for A. Eandall, 31 Ch. D. 72. 

(testator) for life, and after for his Qi) See M. L. E. P. 338 ; 1 Vict. 

executors or administrators: Maclcenxie o. 26, s. 24. 

V. MacUnde, 3 McN. & G. 559. [i) See SI. L. E. P. 339—342 ; 

{y) See M. L. R. P. 332—336 ; also 1 Vict. c. 26, ss. 18—23. 
see pp. 330, 331, as to 'bequest,' &c., [h) See M. L. E. P. 337 ; 1 Vict, 

and codicils ; 1 Vict. c. 26, ss. 7—9, c. 26, s. 33 ; and per Jessel, M.E., in 

14—17, 24, and 25 ; 15 & 16 Vict. Pickersgill v. Rodger, L. E. 5 Ch. D. 

c. 24. And see Married Women's 172. See also Airey v. Bower, 12 Ap. 

Property Act (45 & 46 Vict. c. 75), Ca. 263. 

ss. 1, 2, 5, and 19, ante, pp. 44 et seq. (I) See M. L. E. P. 353, 354; 1 Vict, 

and 284. As to execution, see Margary u. 26, s. 29. As to wills generally, 

V. Robinson, L. E. 12 Proh. D. 8 ; 'and see Plood's Wills of Personalty. 
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not determinable at or before liis death, the same will take Chap. XIV. 
effect as if his death had happened immediately after that 
of the testator, unless a contrary intention appear {vi). 

It will be remembered that by the Married Women's Manied 
Property Act, 1882 (n), it has been enacted that a married Property Act. 
woman shall, in accordance with the provisions of that Act, be 
capable of {inter alia) disposing by will of any property as- 
her separate property (o) in the same manner as if she were a 
fevie sole{p); that every woman married after 1882 shall be 
entitled so to dispose of all property which shaU belongto 
her at marrkge, or be acqulredby or devolve u pon her after 
marriag e, including any wages, earnings, money, and pro- 
perty gained or acquired by her in any employment, trade, 
or occupation in which she is engaged, or which she carries 
on separately from her husband, or by the exercise of any 
literary, artistic, or scientific skill (q) ; that every woman 
married before 1883 shall be entitled so to dispose of all 
property, her title to whic h, whether vested or contingent, 
and whether in possession, reversion or remainder, shal l 
accrue after 1882, including any wages, earnings, money, 
and property so gained or acquired by her (r) ; but that 
such power of disposition is su bject to any set tlement made 
respecting her property before or after marriage (s). 

It has been decided that the will of a married woman 
made under the power given by the above Act must, be 
made after the_ commencement of the Act, and that, if the 



(m) See M. L. E. P. 337 ; 1 Vict. (p) 45 & 46 Vict. c. Y5, s. 1 (1). 

c. 26, s. 33 ; par Jessel, M.R., in (q) 45 & 46 Vict. o. 75, s. 2. 

Pickersgill v. Rodger, L. R. 5 Oh. D. (r) S. 5. 

]^i72. (s) S. 19. This includes cove- 

(n) 45 & 46 Vict. c. 75. iiants to settle property acquired after 

(o) As to what is ' separate pro- marriage. See In re Wliitaker, L. R. 

perty,' see M. L. E. P. 119 et seq., and 34 Oh. D. 227. 

ante, p. 43, 

u 2 
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Chap. XIV. will be mads, before Jauuar;^ 1st, 1883, whgnJheAct came, 
into operation (t), it^must be construed in accordance with 
the law at that time (?i); also that such jjower extends only 
to property of which she was possessed while under cover- 
ture, and therefore Jber will made during coverture to be 
effectual must be re-executed to dispose of property acquired 
after th e coverture has come to an end (a;) ; and that if a 
woman married before 1883 has before that year acquired 
ajitle, whether vested or contingent, to any property, sucli 
property by falling into possession after_ 1882 does not 
become her separate property within the Act (?/). 

HI. Hiis- Before the above Act, except in the case of a will under 

band's . . n • r i 

interest a power given to a married woman, tor mstaffce, by settle- 

in wife's . . „ 111 

property. mcut on marriage in respect oi property settled to her 
separate use, she could n ot malve a will without the license 
of her husband ; for all her personal chattels were absolutely 
Ins, and he might jispose of he r chattels real i n her lifetim.e 
or have them to himself if he survived her, and although if 
she survived she was entitled to her choses in action not 
reduced into possession by him in his lifetime, if he sur- 
vived he was entitled. Such licence or assent on the part 
of the husband was but a waiver of his rights as her 
administrator (z) ; and to the administration of her personal 
estate he had the exclusive right, which was acknowledged 
and confirmed by the Statute of Frauds (a), by reason of a 
doubt as to the effect of the Statute of Distributions (5). 
To be entitled to her choses in action the husband must 

(t) 45 & 46 Vict. c. 75, s. 25. (y) lieid v. Beid, L. E. 31 Oh. D. 

(u) In re March, Mander v. Harris, 402. 

L. E. 27 Cli. D. 166. (s) Williams on Executors, pt. I. 

(x) In re Price, Stafford v. Stafford, bk. ii. ch. i. § ii. ; and pt. II. bk. iii. 

L. E. 28 Oil. D, 709, sed qu. See note ch. i. § iii. 

by Messrs. Wolstenholme & Turner, (a) 29 Car. II. c. 3, s. 24. 

Oonveyancinc; Acts, 154. (6) 22 & 23 Car. II. c. 10. 
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have taken out letters of administration, bnt to her chattels Chap. XIV. 
real he was entitled jure mariti{c). If he should die 
before obtaining a grant, or before reducing into posses- 
sion all her property in action, administration must be 
taken out to the wife generally, or de bonis non, according 
to the circumstances ; and the administration would be 
granted to the representatives of the husband, unless it 
were shown that the next of kin of the wife were entitled 
to the beneficial interest, upon the principle that the grant 
ought to follow the interest (cZ). 

The law as it formerly stood between husband and wife 
with regard to her personal chattels, including ' parapher- 
nalia,' was thus expressed by Blackstone (e) : — 

" As to chattels personal (or choses) in possession, which the 
wife hath in her own right, as ready money, jewels, hotisehold 
goods, and the like, the hushand hath therein an immediate and 
absolute property, devolved to him by the marriage, not only 
potentially but in fact, which never can again revest in the wife 
or her representative. 

" And, as the husband may thus, generally, acquire a property 
in all the personal substance of the wife, so in one particular 
instance the wife may acquire a property in some of her husband's 
goods ; which shall remain to her after his death, and shall not 
go to his executors. These are called her paraphernalia ; which 
is a term borrowed from the civil law, and is derived from the 
Greek language, signifying something over and above her dower. 
Our law uses it to signify the apparel and ornaments of the wife, 
suitable to her rank and degree ; which she becomes entitled to 
at the death of her husband over and above her jointure or dower, 
and preferably to all other representatives : and the jewels of a 
peeress usually worn by her, have been held to be paraphernalia. 
Neither can the husband devise by his will such ornaments and 
jewels of his wife ; though during his life, perhaps, he hath the 



(c) Li re Bellarmj, Elder v. Pearson, bk. v. ch. ii. § 1 ; and pt. Ill, bk. iv. 
L. B. 25 Ch. D. 620. cli. i. § 1. 

(d) Williams on Executors, pt. I. (e) Bl. vol. ii. 435, 436, 
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Chap. XIV. power (if unkindly inclined to exert it) to sell them or give them 
away. But if she continues in the use of them till his death, he 
shall afterwards retain them against his executors and adminis- 
trators, and all other persons, except creditors where there is a 
deficiency of assets. And her necessary apparel is protected 
even against the claim of creditors." 

n^'i?''''' ^^ '"^^^ ^^^'^ ^y ^^^'^ Hardwicke (in 1746) tliat diamonds 

given to the wife by the husband's father, on her marriage, 
were to be considered as a gift to her separate use, entitling 
her to them in her own right ; and similarly a gift of jewels 
by a stranger to her during the coverture, or by her husband, 
unless he expressly gave them to be worn as ornaments of 
her person only ; and also that, if the husband pledged his 
wife's paraphernalia and left on his death a sufficient estate 
to redeem the pledge, she was entitled to have tliem re- 
deemed out of his personal estate (/). 

interest™'^'^^ As regards the wife's choses in action, the husband could 
not alienate them in his wife's lifetime, by reason of her 
interest in the event of her surviving him without his 
having reduced them into possession ; nor could they to- 
gether do so, for an assignment by a married woman was 
wholly inoperalive. But by Malins' Act, in 1857 (g), power 
was given to the wife to deal with such of her choses in 
action as were future or reversionary interests, whether 
vested or contingent. It enabled her with the concurrence 
of her husband (h) to dispose of such interests by deed 
acknowledged agreeably to the Fines and Recoveries 
Act (z), where she became entitled under any instrument 

(/) Graham v. Lord Londonderry, apart, &c., see 3 & 4 Wm. IV. c. 74, 

3 Atk. 393. s. 91. 

(g) 20 & 21 Vict. c. 57. See 2 Da. i. (i) 3 & 4 Wm. IV. c. 74, ss. 77, 79, 

223 et seq. 80 ; Conveyancing Act, 1882 (45 & 46 

(/i.) As to cases in which the Court Vict. c. 39), s. 7. See M, L. R. P. 

may dispense with the hushancl's con- 119. 
ciirrence, e.g. where lunatic, living 
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made after Dec. 31st, 1857 (except a settlement or agree- Chap. XIY. 
ment for settlement made on the occasion of marriage), 
unless by such instrument she was restrained from alienating 
or affecting the same. In like manner she was empowered 
to release or extinguish any power in regard to the same, 
as effectually as if she were a feme sole, and to release and 
extinguish her right or equity to a settlement out of any 
personal estate to which she or her husband in her right 
might be entitled in possession under any such instrument. 

The wife's ' right or equity to a settlement ' spoken of Equity to 
was her right to a provision by way of settlement out of 
her own property recognised by Courts of Equity in mitiga- 
tion of the common law, and first enforced in cases where 
it was necessary for the husband or those claiming under 
him to apply to the Court for assistance in order to obtain 
possession of the property of the wife ; upon the principle 
that he who seeks equity must do equity. The benefit of 
the settlement was extended also to the children ; but, the 
equity being personal to the wife only, the children could 
not insist upon a settlement in the event of her death before 
asserting her right, and she could at any time before com- 
pletion of the settlement waive her rights and thus defeat 
their interests. The proportion settled will be found to 
depend on circumstances, even the whole has been given ; 
the right has been held to attach to a life interest as well as 
to an absolute one {h). 

The law as it stood before the Married Women's Property 
Act, 1882 (^), still applies to cases to which the Act does 
not apply ; and, although that Act makes the married 



{h) Taunton v. Morris, L. E. 8 Ch. hemic, Wh. & T. L. Ca. in Eti. vol. i. 
D. 453. And see generally on the 507 et seq. 
subject, notes to Murray v. Lord Eli- {1} 45 & 46 Vict. c. 75. 
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Chap. XIV, woman take as a feme sole and the husband can take 
nothing during the coverture, the statute 29 Cai'. 11. c. 3, 
s. 24 [m) remains unrepealed, and thereby it is enacted that 
the Statute of Distributions (vi) — 

" Shall not extend to the estates of femes covert that shall die 
intestate, but that their husbands m ay deman d and have admims- 
tration of their rights, credits, _and^j)ther personal .estates, and 
recover aiid_enjoy the same_^a§„they might have j,oneb_ef ore the 
making of the said Act." 

But as her chattels, both real and personal, acquired 
after 1882, no longer vest in the husband or can be 
assigned by him, and therefore he does not take themyztre 
mariti, it would seem he must take out letters of adminis- 
tration on her death to complete his title to such as have 
not been disposed of by her (o). It is provided by the 
Married Women's Property Act, 1882, that for the purposes 
of such Act — 

" The legal personal representative of any married woman 
shall, in respect of her separate estate, have the same rights and 
liabilities, and be subject to the same jurisdiction as she V70uld 
be if she were living" {p), 

TV. Probate. ^ ^fl\[\ of persoualty (and of realty) is proved ordinarily 
in ' common form ' ; but if there is any contention as to the 
grant of probate it is proved in ' solemn form ' ; in the 
latter case the parties interested are cited. The applica- 
tion for probate may in all cases be made in the principal 
registry of the Court, and for probate in common form in 
the registry of the district where at the time of his death 



(m) Ante, p. 292. (o) 22 & 23 Car. II. c. 10. See 
(re) 22 & 23 Car. II. c. 10. See^ej- note^erWolstenholme& Turner, Con- 
Messrs. Wolstenholme & Turner, Con- veyancing Acts, p. 9. 
veyancing Acts, p. 8. {p) 45 & 46 Vict. c. 75, s. 23. 
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the testator had a fixed place of abode {q). And where the Chap. XIV. 
personalty, without deducting debts, is under £200 and 
there is no realty of the value of £300 and upwards, the 
Judge of the County Court having jurisdiction at the place 
of abode of the deceased has also the contentious jurisdic- 
tion of the superior Court in respect of questions as to the 
grant and revocation of probate or of letters of administra- 
tion, in case there be any contention in relation thereto ('/•)• 

The grant of probate to the will of a married woman, 
executed since 1882, will now be general, and not as 
formerly limited to " such property as testatrix had a right 
to dispose of" and to "such property as she has disposed 
of by her will ; " for the Married Women's Property Act, 
1882, has placed her in the position of a feme sole as far as 
her separate estate is concerned (s). 

Formerly, it is said, the appointment by a testator of an -vvhere no 
executor for the execution of his will of personal estate was ®^^''"*°''- 
essential, but this strictness has long ceased to exist [t) ; 
where no executor is appointed or where an appointment 
fails, an administrator will be appointed by the Court with 
the will annexed to the grant — cum testamento annexo. In 
such case, vphere there is a residuary legatee under the will, 
he will be preferred to the next of kin and entitled to 
administration, on the ground that the right of administra- 
tion should follow the right of property {ic). An infant 
may be appointed executor, but if he is sole executor he is 
disqualified by statute of Geo. III. (x) until he have attained 



(q) 20 & 21 Vict. c. 77, ss. 46--48. (t) Williams on Executors, pt. I. 

(r) 21 & 22 Vict. c. 95, s. 10. See hk. i. ch. ii. 
also 20 & 21 Vict. c. 77, ss. 50, 55 — [u) Williams on Executors, pt. I. 

60, and 21 & 22 Vict. c. 95, s. 12 ; bk. i. ch. ii. ; and pt. I. bk. v. c. iii. 

and County Court Rules, 1886, Ord, § 1, § 2. See ante., p. 293 ; and recent 

XLIX. case In the Goods of Maley, L. R. 12 

(s) 45 & 46 Vict. c. 75 ; hi the goods of Pr. D. 134. 
Amelia Price, deceased, W. N. (1887), 76. {x) 38 Geo. III. c. 87, s. 6. 
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Chap. 



Married 

ivoman 

executrix. 



Bankrupt 
executor. 



V. Appoint- 
ment of 
executors. 



XIV. twentj-one, and admini stration cum testamcnto a/nnexo 
durante minore cetate will be granted to his guardian or 
other fit person (?/). In like manner it may be granted 
durante ahsentia when the executor is abroad, or pendente 
lite when an action has been commenced touching the 
validity of the will {z). 

A married woman may be appointed an executrix, but 
before the Married Women's Property Act, 1882 (a), she 
could n ot accept_theoffice_ without her husband^s_c.Qnaeut. 
We have seen the power of a married woman under that 
Act to enter into a contract ; it is further enacted that the 
word ' contract ' in the Act — 

" Shall include tlie acceptaujCfi _flf anj^ ti-ust, or of the office of 
executrix.or administratrix, and the provisions of this Act as to 
liabilities of married women shall extend to all liabilities by 
reason of any breach of trust or devastavit committed by any 
married woman being a trustee or executrix or administratrix 
either before or after her marriage, and her husband shall not be 
subject to such liabilities unless he has acted or intermeddled in 
the trust or administration" (&). 

The grant of probate to a person nominated executor 
cannot be refused on the ground of his poverty or insol- 
vency (c) ; but in^the event of his bankruptcy a receiver of 
the estate will be appointed, and authority be given for the 
use of the executor's name, if necessary, in any action or 
proceeding [d). 

The appointment of executor may be express, which it 
usually is, or constructive, for instance, where there is a 



{y) Williams on Executors, pt. I. 
bk. ill. c. i. ; and bk. v. c. iii. § 3. 

(z) 16. § 4, § 5 ; 20 & 21 Vict. c. 77, 
s. 70. 

(a) 45 & 46 Vict. c. 75. See s. 1, 
ante, p. 44 ; and In the Goods of Har- 
riet Ayres, L. E. 8 Prob. D. 168. 



(6) 45 & 46 Vict. c. 75, s. 24 ; and 
see s. 18, ante, p. 98. 

(c) Williams on Executors, pt. I. 
bk. iii. ch. i. 

(d) In re Hopkins, Dowd v. Hawtin, 
L. E. 19 Ch. D. 61. The conduct of 
an action is not given to the receiver. 
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gift of all the estate after payment of debts for payment of Chap. XIV. 
legacies (e) ; in the latter case he is called executor 'accord- 
ing to the tenor.' He may be appointed solely or in con- 
junction with others ; where there are more than one, they 
are all " in the eye of the law but as one man": the 
possession of one is esteemed the possession of all, payment 
of debts by or to one is esteemed payment by or to all, sale 
or gift of one of them the sale or gift of all, a release by or 
to one of them the release of all, and the assent of one of 
them to a legacy the assent of them all (/), 

But by statute {g) the Bank of England may require all 
the executors who have proved to join and concur in any 
transfer of stock standing in the name of their testator. 
And all mu st be parties to an action {h). As regards the 
acts of his co-executor, an executor is protected by the 
following provision of Lord St. Leonards' Act, 1859, to 
amend the Law of Property and reliete Trustees (?) : — 



taSmen? S. 31. " Everj deed, will, or other instrument creating 

to coiiSr*^ a trust, either expressly or by implication shall, without 

tSidem- prejudice to the clauses actually contained therein, be 

tatarse-"'' deemed to contain a clause in the words or to the effect 

trustees.*'^" following ; that is to say, ' that the trustees or trustee for the 

time being of the said deed, will, or other instrument, shall be 

respect ively chargeable only for such monies, stocks, funds, 

and securities, iis_tiiex shall respectively actually receive, 

notwithstanding their respectively signing any receipt for the 

sake of conformity, and ^hall be answerable and accountab le 

only for Jheir own acts, receipts, neglects, or defaults, and 

(«) In the Goods of Bell, L. R. 4 Tok, i. c. ii. ; and see Latch v. Latch, 

Prob. D. 85. L. R. 10 Ch. Ap. 464 ; and R. S. C. 

(/) Sheppard's Touchstone, 484 : Ord. LV. r. 5a [h). 

Simpson v. Gutteridge, 1 Madd. 616. (i) 22 & 23 Vict. c. 35, s. 31. And 

And see Williams on E.Keoutors,pt. III. see Townley v. Sherborne, and Brice v. 

bk. i. c. ii. StoMs, and notes, Wli. & T. L, Ca. in 

((/) 8 & 9 Vict. c. 91. Eq. vol. ii., 960, 967. 

[h) Williams on Executors, pt. III. 
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Chap. XIV. not f or those of each other, nor for any banker, broker, or 

9ther person with whom any trust monies or securities 
may be deposited, nor for the insuiHciency or deficiency of 
any stocks, funds, or securities, nor for any othei' loss, 
j-inless the same shall happen through their own wilful 
default respectively ; and also that it shall be lawful for the 
trustees or trustee for the time being of the said deed, will, 
or other instrument, to reimburse themselves or himself, or 
pay or discharge out of the trust premises all expenses 
incurred in or about the execution of the trusts or powers of 
the said deed, will, or other instrument." 

Surviving Where there are two or more executors, and one of them 

dies before administration of the deceased's estate is com- 
pleted, the whole interest survives to the other or others. 

"Where a power is vested in two or more executors 
jointly, it is now provided by the Conveyancing and Law 
of Property Act, 1881, with regard to executorships after 
31st Dec. 1881, as follows {k) :— 

S. 38 (1.) " Where a power or trust is given to or vested 
in two or more executors or trustees jointly, then, unless the 
contrary is expressed in the instrument, if any, creating 
the power or trust, the same may b e exercised or performed 
by the survivor or survivors of them for the time being." 



A sole executor, or sole surviving executor, can transmit 
his interest and power to his executor, for his power was 
founded upon the special confidence and actual appointment 
of the deceased ; but an administrator, who is appointed 
by the Court, cannot so transmit his authority (l). Where 
the sole executor, or sole surviving executor, dies intestate, 
his interest is not transmissible to his own administrator ; 



(k) 45 & 46 Vict. c. 41, s. 38. 

{I) Bl. vol. ii. 506 ; Williams on Executors, pt. I. bk. iii. cli. iv. 
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but there must be administration de bonis non, that is, of Chap. XIV. 
the goods of the testator left unadministered (m). 

Upon the principle already alluded to (n), that the inte- Power before 
rest and power of the executor are derived from the will 
itself, and that the property of the deceased vests in him 
from the moment of the testator's death, he may before 
probate do almost all the acts incident to his office, and the 
probate. wilLrelate back to the date of death ; but if he, 
having acted, die before probate, letters of administration 
cum testamsnto annsxo must be obtained, as in the case of 
omission to appoint an executor or failure in the appoint- 
ment (o). 

Anyone, not executor or administrator, intermeddling Executor 
with the testator's property or exercising the office of 
executor will render himself hable as an executor of his 
own wrong, or technically as an executor de son tort {p) ; 
but, as stated in Williams on Executors {q) : — 

" There are many acts which a stranger may perform without 
incurring the hazard of being involved in such an executorship ; 
such as locking up the goods for preservation, directing the 
funeral in a manner suitable to the estate which is left, and 
defraying the expenses of such funeral himself, or out of the 
deceased's effects, making an inventory of his property, feeding 
his cattle, repairing his houses, or providing necessaries for his 
children : for these are offices merely of kindness and charity." 

A person is not bound to accept the office of executor, Eeimnciation, 
and, if he do not act, he may renounce probate. Such 



(m) Williams on Executors, pt. I. {p) Williams on Executors, pt. I. 

bk. V. eh. iii. § 2, ante, p. 293. bk. iii. eh. v. 

\n) Ante, p. 289. (?) lb. p. 265 (8tli ed.). See Kirlc 

(o) Williams on Executors, pt. I. v. Gregory, L. K 1 Ex. D. 55. 

bk. iv. ch. i. § 2, ante, p. 297. 
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Chap. XIY. renunciation, however, is not effective until it has been 
recorded in the registry (r). But if he do administer and 
omit to take probate within six months, he is liable to a 
penalty of £100 and £10 per cent, on the duty (s). By 
the statute of Henry VIII. (t) tire Ordinary might convene 
before him any person made and named executor of any 
testament to prove or refuse. Such power of citat ion_was 
transferred by the Court of Probate Act (^f). The effect 
of renunciation, without citation, is thus defined by such 
Act (x) : — 

S. 79. " Where any person, after the commencement of 
this Act, renounces probate of the will of which he is 
appointed executor or one of the executors, the rights of 
such person in respect of the executorship shall wholly 
cease, and the representation to the testator and the adminis- 
tration of his effects shall and may without any further 
renunciation, go, devolve, and be committed in like manner 
as if such person had not been appointed executor." 

And the effect of renunciation after citation is thus defined 
by the Court of Probate Act Amendment Act (y) : — 

S. 16. " Whenever an executor appointed in a will 
survives the testator, but dies without having taken probate, 
and whenever an executor named in a will is cited to take 
probate and does not appear to such citation, the right of 
such person in respect of the executorship shall wholly cease, 
and the representation to the testator and the administration 
of his effects shall and may, without any further renuncia- 
tion, go, devolve, and be committed in like manner as if such 
person had not been appointed executor," 



(r) In the Goods of B. Morant, L. E. p. 288. 

3 Pr. & D. 151. (u) 20 & 21 Vict. c. 77, s. 23. 

(s) 55 Geo. III. c. 184, s. 37. (x) S. 79. 

(«) 21 Hen. VIII. c. 5, s. 8, ante, (y) 21 & 22 Vict. c. 95, s. 16. 
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An executor having once proved the will cannot renounce Chap. XIV. 
ihe executorship (z). 

The general rule is, that all goods and chattels, real and what passes 
personal, of th e deceased go to _the_executor (a). This rule ligUtsof 
does not similarly apply to choses in action which tlie 
deceased might have put in suit. With respect to such 
personal actions as are founded upon any obligation, con- 
tract, de bt, covenant o^ other__diit^, the general rule has 
always been that the right of action on which the deceased 
might have sued in his lifetime ^survives to his e xecutor or 
administrator ; but it was a principle of the common law, 
that if an injury was done to the person or property of 
another, for which damages only could be recovered in 
satisfaction, the action died with the person to whom or by 
whom the wrong was done — actio personalis moritur cum 
persond {h). An inroad was made upon this principle by a 
statute of Edw. III. (c), by an equitable construction of 
wliicli §n e xecutoi^or administrator has the same actions 
for any injury done to the personal estate of the deceased 
in his lifetime, whereby it has become less beneficial to the 
executor or administrator, as the deceased himself might 
have had. It was not until 1833 that another statute, the 
Act for the Amendment of tlie Law, empowered executors 
or administrators to maintain an action for injuries to the 
real estate of the deceased committed in his lifetime ; such 
injury must have been committed within ^ix month s before 
his death and the action must be brought within one yea r 



(?j) As to liability of one who has bk. iii. ch. i. § 1. See Hatchard v. 

proved but will not act, see Williams Mege, W. N. (1887) 80. 
on Executors, pt. IV. bk. ii. oh. ii. § 2, (c) 4 Edw. III. c. 7. Tie, hnni.s ns. 

p_ 1839. portatis in vitd testatori s: extended to 

(a) Williams on Executors, pt. II. executors of executors by 15 Edw. III. 

bk. ii. ch. i. § 1, and ante, p. 285. c. 5 : see Williams on Executors, 

(h) Williams on Executors, pt. II. p. 797 (<)• 
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Chap. XIV. after his death ; the damages recovered form part of the 
personal estate {d). Then in 1846 was passed Lord Camp- 
bell's Act for compensating the families of persons killed in 
{(.cciden ts, enabling the executor or administrator of the 
deceased, and failing such those beneficially inte reste d, to 
maintain an action and recover damages by reason of the 
death wrongfully caused, for the benefit of the wife, hus- 
band, parent, or child of the deceased (e). 

In the same way the general rule is with respect to such 
personal claims as are founded upon any obligation, contract, 
debt, covenant or other duty that the right of action on 
which the deceased might have been sued in his lifetime 
survives his death ,and_ is enfor ceable against his execut or 
or administrator to the extent o f the ass e ts come to lii s 
hands (/) ; but with respect to the tortious acts of the 
deceased, the principle of actio personalis moritur cum 
persond applies, except the case fall Avithin the Act of 
1833 for the Amendment of the Law [g), which enabled 
actions to be brought against exprntm-H or ..adm inistrator s 
for a n injury to property by. the deceased, if committed 
within six months before, his death, and provided the actio n 
be brough t witbliLsix months after taking upon them th e 
administration of his-.jes±aie : the damages recovered in 
such action are to be payable in like order of administration 
as the simple contract debts iji). 

DeMs. After payment of the fune ral expenses, according to the 

degree and quality of the deceased, and the cos ts of proving 



(d) 3 & 4 Wm. IV. c. 42, s. 2. Rules, 1886, Orel. XXX. 

(e) 9 & 10 Vict. c. 93 ; 27 & 28 {g) 3 & 4 Wm. IV. c. 42, s. 2. 
Vict. c. 95. See " Railway Passen- (/i) Williams on Executors, pt. IV. 
gers," by the Author, 82 — 85. bk. ii. ch. i. 

(/) For instances, see County Court 
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tlie_will, it is the executor's duty to pay the debts in due Chap. XIV. 
order (z). ' """^ 

Subject to what has been previously said (Ic), among 
creditors in equal degree the executor may pay one in 
preference to another {I). Similarly he may retain for his 
own debt due to him from the deceased in preference to all 
other creditors of equal degree (m). Thus the executor, being 
a simple contract creditor of the deceased, can, treating the 
assets as divided rateably among the specialty and simple 
contract creditors, retain his debt against the dividends 
payable to the simple contract creditors, to the extent of 
the assets actually come to his hands {n). 

The rule is that the general personal estate of a testator 
is -the primary .fand_iQjLJib£L-pLa-Yni£D.tL.of his debts, unless 
exempted by express words or manifest intent (o). 

It is a general rule, subject however to many exceptions, vi. Legacie 
that a legacy to a creditor equal to or exceedins: his debt, — %*<=y *» 

t, 11 1 11- creditor- 

shall be presumed, unless an mtention to the contrary portions to 

appear, to be meant by a testator as satisfaction of his '^'''^'^'■^"■ 
debt(p). And similarly, but with fewer exceptions, that 
where a parent has come under obligation, e.g. by settle- 
ment, to provide portions for his children, and afterwards 
makes a provision by will for them, that shall prima facie 
be presumed to be a satisfaction of the obligation [q). But 
in case of a leg a cy by a cre ditor to his debtor there must 

(i) See ante, p. 231 ; and as to dis- L. R. 31 Ch. D. 440, ante, p. 231. 

tribution of assets after notices to ere- (o) Duke of Ancaster v. Mayer (and 

ditors, see 22 & 23 Vict. c. 35, s. 29. notes), Wh. & T. L. Ca. in Eq. vol. i. 

See also ss. 27, 28, as to making pro- 723. 

vision for rents, covenants, &c. {p) Williams on Executors, pt. III. 

(k) See ante, p. 231. bk. iii. ch. ii. § 8. 

{I) WilUams on Executors, pt. III. (g) lb. See Ex parte Pye (and 

bk. ii. ch. ii. § 5. notes), Wh. & T. L. Oa. in Eq. vol. ii. 

(to) lb. § 6. 364 ; and Blandy v. Whitmore, ib. 428. 

(n) In re Jones, Galver v. Laxton, Theobald ou Wills, ch. xlvii. 

X 
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Executor's 
consent. 



Chap. XIV. be clear evidence of the intention to release the debt (7-) : 
on the other hand, where the legatee is md^bted -ta-4he 
testator the executor may retain the legacy, by wayLjpf 
set-off (s). At law, the appointnaent of a debtor to be 
executor extinguished the debt, for a debt is a right to 
recover the amount by action, and an executor cannot sue 
himself; but equity niakes the_executor accountable for the 
fall amount of lns_ debt a,_s assets, upon the supposition that 
it has been paid by the executor to himself and become 
assets in his hands (t). 

After payment of the debts of the testator it is the 
executor's duty to pay the legacies given by his will : the 
bequest is said (u) to transfer an inchoate property to the 
legatee, but the legacy is not perfect without the consent of 
the executor, in whom all the personal estate of the testator 
is vested, and it is his business first of all to see whether 
there is a sufficient fund left to pay the debts. 

A gift by a testator to a superstitious use is void whether 
of realty or personalty; but a gift of personalty to a charitable 
use, being for a public benefit, is valid, as was also a gift of 
realty before the Mortmain Act {x). 

A ^legacy may be either ' general ' or ' specific' It is 
' specific ' when it is a bequest of a specified part of the 
testator's personal estate which is so distinguished (y). 
The following definition was given by Jessel, M.R. (z) ; — 



To a charity. 



General 

bequest — 

specific 

bequest. 



(r) WilliaTOS on Executors, pt. IIT. 
bk. ill. ch. ii. § 9. 

(s) lb. ; and see ante, p. 305. 

(«) Freakley v. Fox, 9 B. & C. 134, 
per Lord Tenterden, C.J. ; and see 
Williams on Executors, pt. III. bk. iii. 
ch. ii. § 9. 

(it) Bl. vol. ii. 512. Also the legatee 
of a term of years has no right to 
enter without the executor's consent ; 



Williams on Executors, 685. 

(a:) 9 Geo. II. c. 36. See M. L. E, P. 
99. See In re Vaughan, Vaughan v, 
Tlimnas, W. N. (1886), 118. 

{y) Williams on Executors, pt. III. 
bk. iii. ch. ii. § 3. 

(k) Bothomley v. Sherson, L. E. 20 
Eq. 308, 309. See In re Ovey, Broadbent 
V. Barrow, 20 Ch. D. 676. 
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"In the first place it is a part of the testator's proper ty. A Chap. XIV. 
general bequest may or may jiot, be^ji^ part of ,_th.a_ testator's 
property . A man who gives £100 money or £100 stock may not 
have either the money or the stock, in which case the testator's 
executors must raise the money or buy the stock, or he may have 
money or stock sufficient to discharge the legacy, in which case 
the executors would probably discharge it out of the actual money 
or stock. But in the case of a general legacj'^ it has no reference 
to the actual state of the testator's property, it being only 
supposed that the testator has sufficient property, which, on 
being realised, will procure for the legatee that which is given to 
him ; while, in the case of a specific bequest, it must be of a part 
of the testator's property itself. That is the first thing. 

" In the next place, it must be a part emphatically, as dis- 
tinguished from the whole. It must be what has been sometimes 
called a severed or distinguished part. It laust n ot be the w hole, 
in the meaning of being the totality of the testator's property 
or the to ta lity of the general residue of his property after having 
given legacies out of it. But if it satisfy both con ditions, that 
it is a part of the te stator's, property itself, and is ajoart^as dis- 
tinguished, as I said before, from the whole, or from the whole 
of the residue, then it appears to me to satisfy everything that is 
required to treat it as a specific legacy. I hope the definition 
which I have attempted to give will be more successful than 
those which have been attempted before, but I can only express 
that hope with some degree of trepidation." * 

The part may be defined in any way which distinguishes 
it ; thus the gift may be of " the black horses which I now 
have," or of "the black horses of which I shall be possessed 
at the time of my death," or of "all the horses which I may 
have in my stable at the time of my death," or of " any 
stock-in-trade of wines and spirituous liquors which I shall 
be possessed of at the time of my death," or of " all my 
shares or stock in the Midland Railway Company "(a). 

As a rule the thing specifically bequeathed must at the Ademption, 
testator's death remain in specie as described by his will ; 



{a) BothcmUy v. Slierson, L. E, 20 E(i. 309. 
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Aljatement. 



Chap. XIV. therefore, if after making his will he alienate it, the legacy 
will be ' adeemed,' that is, revoked by ademption or taking 
away (b). But where the testator has pledged thejproperty 
to secure a debt, as a rule the legatee^has a right to have 
the specific legacy rede^ed out of the, testator's geoerjil 
personal estate, or to be given out of the assets compensa- 
tion to the amount of the legacy (c). 

In case the assets be insufiicient to meet the debts and 
legacies, the general legacies m u st ' abate ' i n equal p ropor- 
tions to pay the debts; but only when the assets not 
specifical ly bequeattied arejnsufficient to pa^^jdl Jhe debts 
must the specific legatees abate, i n proport ion to the value 
of their individual legacies (d). 

Besides general and specific legacies there may be legacies 
of quantity in the nature of specific legacies, as, of so much 
money with reference to a particular fund for payment ; 
these are called ' demonstrative.' They are not liable to 
abate with general legacies upon a deficiency of assets^ Jiut 
must aba|e withjhe specific legacies : on the other hand, if 
the fund be called in or fail, the legatee is entitled to 
receive his legacy out of the general assets (e). 

If a legacy be given generally it is due on the day of the 
death of the testator ; but an executor cannot be compelled 
to pay a legacy, notwithstandiiig a direction by the testator, 
before a year fromthe testator's death has elapsed, during 
which time it is presumed he may fully inform himself of 
the state of the property and have reduced the personal 



Demonstra- 
tive legacies 



Payment of 
legacies. 



(6) Williams on Executors, pt. III. 
bk. iii. ch. iii. 

(c) Bothamley v. Sherson, L. E. 20 
Eq. 314. 

(d) Williams on Executors, pt. III. 
bk. iii. ch. iv. § 2. 

(e) Williams on Executors, pt. Ill, 



bk. iii. ch. ii. § 3, and ch. iv. § 2. As 
regards legacies, general, specific, and 
demonstrative, and ademption, see 
Ashhurner v. Macguire (and notes), 
Wh. & T. L. Ca. in Eq. vol. ii. 246 ; 
Theobald on Wills, ch. xv. 
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estate into possession. A fter th at interest will^ be payable Chap. XIV . 
on_general legacies from sucli,_£eriocI, unless the time for 
payment of the legacies is fixed at a later time by the 
will (/). Similarly in the case of a gift of a sum of money 
to one for life with remainder over {g), interest begins to 
run from the end of the first year after the testator's death (7^). 

Where personal estate is given, in terms amounting to a 
general residuary bequest, to be enjoyed by persons in 
succession, in the absence of any express or implied inten- 
tion of the testator that it is to be enjoyed in specie or of 
any other direction as to investment, it is the duty of the 
executors (unless so invested) to convert the same and 
invest it upon such securities as trustees are authorised to 
invest upon {i) : the tenant for life is entitled to income as 
from the death of the testator {k). In the case of specific 
legacies, whatever produce accrues to them from death 
belongs to the legatee (J). 

Legacies to infants or persons abroad may be paid into 
the Bank of England, with the privity of the Paymaster- 
General (m). 

We have seen that contingent or executory interests may Vested— 
be disposed of by the will . of a testator dying before the 
contingency upon which they depend takes effect [n) ; for 
such purpose they must ' vest ' in right, though they do not 



(/) Williams on Executors, pt. III. 1883, Ord. XXII. r. 17. 

bk. iii. ch. iv. § 4, § 6. See Theobald Qc) As to what income, see Brown 

on Wills, eh. xvii. v. Gdlatly, L. R. 2 Ch. Ap. 751 ; and 

{cj) As to such gifts, see ante, p. In re Chancellor, Chancellor v. Brown, 

4. 26 Ch. D. 42. 

(/i) In re WUttaker, L. R. 21 Ch. D. {I) Williams on Executors, pt. III. 

657. hk. iii. ch. iv. § 4, § 6. See Theobald 

(i) Howe V. Earl of Dartmouth (and on Wills, ch. xvii. 

notes), Wh. & T. L. Ca. in Eq. vol. ii. (m) 36 Geo. III. c. 52, s. 32 ; 35 & 

321 ; and see 22 &23 Vict. c. 35, s. 32 ; 36 Vict. c. 44. 

23 & 24 Vict. c. 38, ss. 10, 1 1 ; R. S. C. {n) Ante, p. 289. 
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Chap. XIV. vest in possession. Of course, if the contingency is the 
endurance of life of the person to take until a particular 
period, and he die before, the interest will be extinguished 
by his death. There may be an express direction in the 
will as to the period of vesting, or there may be no direc- 
tion and the period be left to inference. In the former case 
the .word ' vest ' will privid facie refer to vesting in interest 
and transmissibility, but in many cases it is used as equivalent 
to vesting in possession or payable. The question in each 
case is, did the testator mean to annex the time to the 
payment of the legacy, or to the gift of it (o). Again, a 
legacy may be vested but subject to an executory bequest 
over on the happening of a subsequent event, for instance, 
a legacy given to a father on condition that he did not 
interfere with the education of his daughter ; in such case 
the legatee will receive his legacy, but it will be a question 
whether he should give security in case the event should 
happen [p). Or the legacy may be vested subject only to a 
condition subsequent, as that the legatee should not become 
a nun ; in such case there need be no gift over for the condi- 
tion to take effect ; although, if the condition be in restraint 
of marriage, or not to dispute the will, for it to take effect 
there must be a gift over, else it will be treated merely as 
a clause m terrorem (q). A condition subsequent defeating 
a legacy on the legatee alienating it, or permitting it to 
become liable to distribution among his creditors in bank- 
ruptcy, has been held inoperative (r). 



(o) Theobald on Wills, ch. xxxiii. ; L. E. P. 175 et seq. 

Williams on Executors, pt. II. bk. iii. (q) Dickson's Trmt, 1 Sim. N. S. 37, 

ch. iii., and pt. III. hk. iii. ch. ii. § 5 ; per Lord Cranworth ; and see Scott v. 

and see M. L. R. P. 229. Tyler (and notes), Wh. & T. L. Ca. in 

{p) Williams on Executors, pt. III. Eq. vol. ii. 120. 

hk. iii. ch. ii. § 6, and ch. iv. § 4. As (r) Ih. 
to conditions subsequent, &c., see M. 
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If there is no disposition of the residue, or if the gift Chap. XIV. 
fails, the executors, by virtue of Lord Cranworth's Act (s), ^''''^'''^ 
take it in trust for the next of kin of the deceased, unless 
otherwise directed by the will ; but if there is no next of 
kin and no intention disclosed on the face of the will that 
the executors shall be excluded from taking beneficially, 
they will be entitled {t). 

If an executor or administrator squander, or misapply, or vii. Devas- 
omit to get in, the assets, he is said to be guilty of a 
devastavit or wasting of the assets, for which he is per- 
sonally liable in equity (h); for instance, if without authority 
from the will, he carry on the business of the deceased, that 
is, by bujdng and selling (x). 

Where the testator authorises a particular fund or property Carrying ou 

_ J. J. ./ business of 

to be employed in carrying on his trade that fund or pro- testator. 
perty alone will be answerable to the creditors of the trade 
subsequent to his death : the executor, however, by trading 
becomes liable to them, as personally responsible, to the 
extent of all his own property (y). 

In 1860, by Lord Cranworth's Act (z), power was given Componnding 
to executors to compound debts, &c., if acting under a will executor.' 
executed after the passing of it ; this Act has been re- 
pealed (a), and now by the Conveyancing and Law of 
Property Act, 1881 (b), it is enacted in regard to executor- 
ships generally that : — 

(s) 11 Geo. IV. & 1 Wm. IV. c. 40. {y) Ex parte Garland, 10 Ves. 110. 

(t) See Chester v. Chester, L. K. 12 See Gallagher v. Ferris, L. R. 7 (Ir. 

Eq. 444 ; and see M. L. R. P. 285, as Ch.), 496 ; In re Evans, L. R. 34 Ch. 

to trustee deriving advantage from a D. 597. 

trust. (k) 23 & 24 Vict. c. 145, ss. 30, 34. 

(u) Williams on Executors, pt. IV. (a) 44 & 45 Vict. c. 41 (Conveyano- 

bk. ii. ch. ii. § 2. ing Act), s. 71, and 45 & 46 Vict. c. 38 

(x) See Williams on Executors, (Settled Land Act), s. 64. 

pt. IV. bk. ii. ch. ii. § 1. (6) 44 & 45 Vict. c. 41, s. 37. 
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Chap. XIV. S. 37 (1.) " An executor may pay or allow any debt or 

claim on any evidence that he thinks sufficient. 

(2.) " An executor, or two or more trustees acting together, 
or a sole acting trustee where, by the instrument, if any, 
creating the trust, a sole trustee is authorized to execute 
the trusts and powers thereof, may, if and as he or they 
think fit, accept any composition, or any securitj^ real or 
personal, for any debt, or for any property, real or personal, 
claimed, and may allow any time for payment of any debt, 
and may compromise, compound, abandon, submit to arbi- 
tration, or otherwise settle any debt, account, claim, or 
thing whatever relating to the testator's estate, or to the 
trust, and for any of those purposes may enter into, give, 
execute, and do such agreements, instruments of composi- 
tion or arrangement, releases, and other things as to him 
or them seem expedient, without being responsible for any 
loss occasioned by any act or thing so done by him or 
them in good faith. 

(3.) " As regards trustees, this section applies only if 
and as far as a contrary intention is not expressed in the 
instrument, if any, creating the trust, and shall have effect 
subject to the terms of that instrument and to the pro- 
visions therein contained. 

(4.) " This section applies to executorships and trusts 
constituted or created either before or after the commence- 
ment of this Act." 

It will be observed that the above provisions do not 
apply to administrators (c). It would seem that the effect of 
it is to leave an executor liable for delay in suing for his 
testator's debt only where he has not acted in good faith (d). 

yiii. Admin- The jurisdiction to grant letters of administration of the 
effects of an intestate is, it will have been seen, the same 
as to grant probate of the will of a deceased (e). 

(c) In re Clay & Tdley, L. E. 16 Oh. 47 L. T. 64, per Jessel, M.E. 
D. 3. (e) Ante, p. 288. 

id) See Be Owens, Jones v. Owens, 
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The administrator deriving his authority only from the Chap. XIV. 
grant by the Court of letters of administration, as a rule the 
party entitled to administration, unlike an executor, can do 
nothing before such grant, and the property vests in him 
only from the time of grant (/). By the Court of Probate 
Act Amendment Act, 1858 (5'), provision was made for the 
vesting of the property of the intestate between his death 
and such grant as follows : — 

S. 19. " From and after the decease of any person dying 
intestate, and until letters of administration shall be granted 
in respect of his estate and effects, the personal estate and 
effects of such deceased person shall be vested in the Judge 
of the Court of Probate for the time being, in the same 
manner and' to the same extent as heretofore they vested 
in the ordinary." 

In 1833, by the Act for the Hmitation of actions and 
suits relating to real property, it had been already 
enacted (h) : — 

S. 6. " That for the purposes of this Act an adminis- 
trator claiming the estate or interest of the deceased person 
of whose chattels he shall be appointed administrator shall 
be deemed to claim as if there had been no interval of 
time between the death of such deceased person and the 
grant of the letters of administration : " 

that is to say, time will run as if letters of administration 
had been granted immediately after the death of the 
intestate (z). 

We have seen {k) that an executor having acted in the 



(/) Williams on Executors, pt. I. (i) In re Williams, Davies v. Wil- 

bk. V. ch. i. § 2, and pt. II. bk. i. cli. i. Hams, L. R. 34 Ch. D. 558. 

(g) 21 & 22 Vict. c. 95, s. 19. (h) Ante, p. 302. 
(ft) 3 & 4 Wm. IV. c. 27, s. 6. 
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Chap. XIV . administration must take probate, but a next of kin, though, 
he have intermeddled with the effects and made himself 
liable as executor de son tort, cannot be compelled to take 
the oflSce of administrator (I). 

Administration once granted, no one can during the life 
of the administrator have a similar grant ; on the other 
hand, an executor nominated by the will can obtain probate 
notwithstanding probate previously taken out by his co- 
executor (m). 
"Who entitled Reference has been made to the exclusive right of the 
tration. husband to the administration of his wife's estate (r^), and 

in other cases to the right of the widow or next of kin or 
both (o). The Court prefers a sole to joint administra- 
tion, and, under ordinary circum_stances, in favour of the 
widow [p). Upon the principle that the right to adminis- 
tration follows the right to the property, the next of kin 
must be ascertained under the Statute of Distributions (q), 
which was passed to avoid the hardship upon those of kin 
to the intestate in equal degree with the administrator of 
his being theretofore entitled exclusively to enjoy the resi- 
due of the intestate's effects, after payment of his debts and 
funeral expebses (r). The Statute of Distributions, how- 
ever, designates only the wife and children, or children's 
children (which includes lineal descendants to the remotest 
degree), and the next of kindred in equal degree, or legally 
representing their stocks, according to the law in such 
cases. 



(l) Williams on Executors, pt. I. bk. v. oh. ii. § 1, p. 423. 

bk. V. ch. ii. § 1, p. 444. (g) 22 & 23 Car. II. c. 10 ; 1 Jac. II. 

(m) lb., p. 434. c. 17, cuts down mother's right to 

(m) Ante, p. 292. child's property, 

(o) Arde, p. 288. (r) Williams on Executors, 1489. 
(p) Williams on Executors, pt. I. 
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The proximity of the degrees of ' kindred ' our Courts Chap. XIV. 
have reckoned by the civil law, and not according to the 
law of the canonists which was adopted with regard to the 
descent of real estate (s). Consanguinity is lineal or col- 
lateral. The former subsists between persons of whom one 
is descended in a direct line from the other, upwards in the 
ascending line or downwards in the descending line ; every 
generation constitutes a different degree reckoning either 
upwards or downwards (t). Collateral relations agree with 
the lineal in that they descend from the same stock or 
ancestor, but differ in that they do not descend from each 
other : to compute the degrees, according to the civil law, 
one must count upwards from either of the persons related, 
to the common stock, and then downwards again to the 
other, reckoning a degree for each person both ascending 
and descending (m), and so take the sum of the degrees in 
both lines to the common ancestor (x) ; for in the civil 
computation the intestate himself was the terminus a quo, 
and not the common ancestor according to the rule of the 
canonists [y). An exception to the above rule of computa- 
tion has been established where the nearest of kin are a 
grandfather or grandmother and brothers or sisters of the 
intestate : in such case though in equal degree the grand- 
father or grandmother take no share of the estate with the 
brothers and sisters {z), who therefore are entitled to ad- 
ministration in preference. 

Unlike the case with regard to the descent of real estate, 



(s) Thomas v. Ketteriche, 1 Ves. sen. -wotild. be upwards of a million 

334 ; Bl. vol. ii. 504. millions ! 

(0 Bl. vol. ii. 202—204. He adds (u) Bl. vol. ii. 204, 207. 

that at tke 20th degree every man {x) lb. 207, note by Christian, 

hath above a million ancestors ; and (y) , lb. 504. 

the number of ancestors at 40 degrees (») Evelyn v. Evelyn, 3 Atk. 762. 
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Chap. XIV. relations on the mother's side stand in the same position as 
relations on the father's side, relations by the half-blood as 
relations by the whole blood ; and there is no rule of 
primogeniture, or of preference of males to females (a). 
Where, however, several p ersons stand in the sam e degree 
of kindred to th e Jntesiate,,Adaiini&tratiQn,jiia.y, be ^rjantefl 
to one or more [h) ; the Court prefers a sole to a joint 
administration (c). The first c onsideration is the interest of 
the est ate, subject thereto administiratiQn.-wilL-as ^.rule _be 
given to the nominee of Jhe majority of interests^ (c?) ; but 
not where the contest is between one of the whole blood 
and one of the half-blood, in such case the whole blood will 
be preferred (e). Again, other thin gs being ^J^JjaLl^ 
elder brother will be preferred ; and_similarly a son_will \e 
preferred to a daughter (/). 

If a bastard, who has no kindred, being nullius films, or 
any one else who has no kindred, died intestate and without 
wife or child, it was formerly held that the Ordinary might 
seize his goods and dispose of them in pios usus ; later the 
usual course was for some one to procure letters patent or 
other authority from the Crown, and administration was 
granted to the appointee of the Crown (g). The grant is 
now usually made to the solicitor for the time being of the 
Treasury under direction of Her Majesty by a warrant 
under her sign manual, for the use and benefit of Her 



(o) Bl. vol. ii. 504, 505. As to de- (e) Williams on Executors, pt. I. 

scent of real estate, see M. L. R. P. bk. v. ch. ii. § 1. 

ch. iv. (/) lb. 

(6) 21 Hen. VIII. c. 5, ante, p. 288. (<;) Bl. vol. ii. 505. Where intes- 

(c) Williams on Executors, pt. I. tate leaves a widow but no next of 
bk. V. ch. ii. § 1, p. 434 ; pt. III. bk. i. kin, she takes one moiety of his per- 
ch, ii. sonal estate, and the Crown is entitled 

(d) In the Goods of Sarah Stainton, to the other : Gave v. Roberts, 8 Sim. 
L. R. 2 Pr. & D. 212. 214. 
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Majesty; under the provisions of the statute 15 Vict. c. 3, Chap. XIV. 
such grant will devolve upon each succeeding solicitor in 
perpetual succession. As to actions and proceedings for 
the recovery of the personal estate of such deceased, the 
Intestates' Estates Act, 1884 (^), contains the following 
provisions : — 

S. 2. " Where the administration of the personal estate of 
any deceased person is granted to a nominee of Her Majesty 
(whether the Treasury solicitorj or a person nominated by 
the Treasury solicitor, or any other person), any action or 
other proceeding by or against such nominee for the recovery 
of the personal estate of such deceased person, or any share 
thereof, shall be of the same character, and be brought, in- 
stituted, and carried on in the same manner, and be subject 
to the same rules of law and equity (including the rules o* 
limitation under the Statutes of Limitation or otherwise), in 
all respects as if the administration had been granted to 
such nominee as one of the next of kin of such deceased 
person. 

S. 3. " After the passing of this Act an information or 
other proceeding on the part of Her Majesty shall not be 
filed or instituted, and a petition of right shall not be pre- 
sented, in respect of the personal estate of any deceased 
person or any part or share thereof, or any claim thereon, 
except within the same time and subject to the same rules of 
law and equity in and subject to which an action for the like 
purpose might be brought by or against a subject." 

If all the next of kin reside out of the country, adminis- 
tration may be granted to the attorney of them all ; and, if 
the effects are under £20, whether so resident or not (i). 

If none of the kindred will take out administration a Grant to a 
creditor may, by custom, do it {Jc), upon the ground that he ''''®'^^*°'"- 



Qi) 47 & 48 Vict. c. 71. bk. v. eh. ii. § 1, p. 444. 

(i) Williams on Execntors, pt. I, (h) Bl. vol. ii. 505. 



tions. 
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Chap. XIV. cannot be paid his debt until representation of the deceased 

is made {I). 
Special and Also where a loss is likely to occur if a grant of general 

administra- letters of administration is delayed, the Court may make a 
grant of administration to a creditor, or to a stranger, ad 
colligendum bona defundt, to gather up the goods of the 
deceased, that is, to keep them in safe custody, and even to 
dispose of the property or part of it by sale (m). 

By the Court of Probate Act, 1857 (n), in case of the 
insolvency of the estate of the deceased or other special 
circumstances, the Court may appoint a person to be 
administrator of the estate or part of it, who is not entitled 
by law to a grant. It enacted as follows : — 

S. 73. " Where a person has died or shall die wholly 
intestate as to his perso nal estate or leaving a will affecting 
personal estate, but withou t havin g ap pointedftn evpoiitor 
thereof willing and competent to take probate, or where the 
executor shall at the time of the death of such person be 
resident out of the United Kingdom of Great Britain and 
Ireland, and it shall appear to the Court to be necessary or 
convenient in any such case by reason of t he insolvency of 
the estate of the ^deceased or other special circiinis,taiiCfis 
to appoint some person to be the administrator of the 
personal estate of the deceased or of any part of such 
personal estate other than the person who, if this Act had 
not been passed, would by law have been entitled to a grant 
of administration of such personal estate, it shall n ot be 
obligatory upon the Court to grant administration of the 
personal estate of such deceased pej^sonjQjhe.pjersQiL wko-if 
this Act had not passed wouId_bj_lawJbaye .he.en_£nti±led_to 
a grant thereof, but it shall be lawful for the Court, in 



(J) Williams on Executors, pt. I. (n) 20 & 21 Vict. c. 17, s. VS. See 

bk. v. ch. ii. § 1. Gierke v. Gierke, L. R. 6 Pr. D. 103 ; 

(m) Bl. vol. ii. 505 ; In the Goods of In the Goods of Elizabeth Wensley, 7 

Btewart, L. R. 1 Pr. & D. V27 ; In the Pr. D. 13, 
Goods of Schwerdtfegei; 1 Pr. D. 424. 
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its discretion, to appoint such person as the Court shall Chap. XIV. 
think fit to be such administrator, upon his giving such 
security (if any) as the Court shall direct, and every such 
administration may be limited as the Court shall think 
fit." 

Unlike the grant of probate to an executor, letters of ad- 
ministration will not be granted to a bankrupt (0) ; but, as 
in the case of an infant nominated executor, if the next of 
kin is a minor, administration will be granted to another 
durante minore cetate [p). 

Where the grant has been to two and one dies, the office 
will survive to the other as sole administrator. Otherwise, 
on the death of an administrator the office ceases, and if 
the administration has not been completed, there must, as 
in the case of the death of an executor intestate, be ad- 
ministration de bonis non {q). 

As well when an action is pending touching the right to 
administration as when one is pending touching the validity 
of a will and right to probate, will administration pendente 
lite be granted. It is enacted by the Court of Probate Act, 
1857 [r) :— 

S. 70. "Pending any suit touching the validity of the will 
of any deceased person or for obtaining, recalling, or revoking 
any probate or any grant of administration, the Court of 
Probate may appoint an administrator of the personal estate 
of such deceased person ; and the adm inistrator so appointed 
shall hav e^U t he rights^ndpowersj)f_ a general ad ministra ^ 
tor, other than the right qf_disMbuting the_residuej)f^^ 
gerson^estate J, and every such administrator shall be sub- 
ject to the immediate control of the Court, and act under 
its direction." 

(0) Williams on Executors, pt. I. (2) Ih. 

bk. V. ch. ii. § 2. {r) 20 & 21 Vict. c. 77, s. 70, 

{f) Ih.; and ch. iii. § 3. 
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Chap. XIV. And the Court may order that the administrator shall 
receive reasonable remuneration out of the estate (s). 

Administration durante ahsentid was always granted 
before probate had been obtained or letters of administra- 
tion had issued, if the executor or next of kin were abroad ; 
the power to grant administration after probate for the 
purpose of exhibiting a bill in equity was conferred by the 
statute 38 Geo. III., c. 87, if at the expiration of twelve 
calendar months from the death of any testator, the executors, 
or executor, to whom probate had been granted, were or was 
residing out of the jurisdiction. By the Court of Probate 
Act, 1857 (t), the provisions of that statute were made to 
apply in like manner to all cases where letters of adminis- 
tration have been granted, and the person to whom such 
administration has been granted is out of the jurisdiction. 
And it being held that the statute of Geo. III. applied only 
to cases where there were proceedings in Chancery, it was 
enacted by the Court of Probate Act Amendment Act, 
1858 (^4), that the provisions of that statute and of the 
Court of Probate Act 

S. 18. " Shall be extended to all executors and administra- 
tors residing out of the jurisdiction of Her Majesty's Courts 
of law and equity, whether it be or be not intended to institute 
proceedings in the Court of Chancery, and to all grants made 
before and subsequently to the passing of the last-mentioned 
Act, and it shall be lawful to alter the language of the grant 
prescribed by the first-named statute so as to make it apply 
to grants made in the Court of Probate under last-mentioned 
Act." 

Administra- To secure the due getting in and administration of a de- 

tion bond. 

(s) 20 & 21 Vict. c. 77, s. 72. («) 20 & 21 Vict. c. 77, s. 74, 

(m) 21 & 22 Vict, c, 95, 8. 18. 
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ceased's estate the oath of an executor is considered sufficient, Chap. XIV. 
but a bond is taken from the administrator, and, if the Court 
or district registrar require, with one or more sureties. A 
surety was required by the Statute of Administration (w), 
and a bond with sureties by the Statute of Distributions (w). 
The present practice as regards taking a bond and en- 
forcing it and requiring sureties is regulated by the Court of 
Probate Act, 1857 (x), by which it is enacted :— 

S. 81. "Every person to whom any grant of administra- 
tion shall be committed shall give bond to the Judge of the 
Court of Probate to enure for the benefit of the Judge for 
the time being, and, if the Court of Probate or (in the case 
of a grant from the District Registry,) the District Registrar 
shall require, with one or more surety or sureties, conditioned 
for duly collecting, getting in, and administering the personal 
estate of the deceased, which bond shall be in such form as 
the Judge shall from time to time by any general or special 
order direct : Provided that it shall not be necessary for 
the solicitor for the affairs of the Treasury or the solicitor 
of the Duchy of Lancaster applying for or obtaining ad- 
ministration to the use or benefit of Her Majesty to give 
any such bond as aforesaid (y). 

S. 82. " Such bond shall be in a penalty of double the 
amount under which the estate and effects of the deceased 
shall be sworn, unless the Court or District Registrar, as 
the case may be, shall in any case think fit to direct the 
same to be reduced, in which case it shall be lawful for 
the Court or District Registrar so to do, and the Court or 
District Registrar may also direct that more bonds than 
one shall be given, so as to limit the liability of any surety 
to such amount as the Court or District Registrar shall 
think reasonable. 

S. 83. " The Court may, on application made on motion 
or petition in a summary way, and on being satisfied that 

(v) 21 Hen. VIII. c. 5, s. 3. (y) This is in accordance with 

(w) 22 & 23 Car. II. c. 10, s. 1. 15 Vict. c. 3, s. 2. See ante, p. 316. 

(x) 20 & 21 Vict. c. 77, ss. 81—83. 



823 THE MODERN LAW OP PERSONAL PROPERTY. 

Chap. XIV. the condition of any such bond has been broken, order one 

of the Eegistrars of the Court to assign the same to some 
person to be named in such order, and such person, his 
executors or administrators, shall thereupon be entitled 
to sue on the said bond, in his own name both at law and 
equit}^, as if the same had been originally given to him 
instead of to the Judge of the Court, and shall be entitled 
to recover thereon as trustee, for all persons interested, the 
full amount recoverable in respect of any breach of the 
condition of the said bond." 

Duties of The administrator's duties of administration correspond 

Statutes of °^' ^° tliosc of tlie executor, except that there being no 
distribution. -^^iU of the deceased to guide or direct him, he must, after 
payment of the expenses of funeral and of taking out' ad- 
ministration, and of the debts of the deceased, distribute the 
deceased's estate as the law directs, that is to say (subject 
to what has been said as to the right of the husband (z)) as 
required by the Statutes of Distribution, 22 & 23 Car. IT. 
c. 10 and 1 Jac. II. c. 17. By the earlier statute it was 
enacted (a) that such residue should, after the expiration of 
a year from the intestate's death (h), be distributed (though 
vested at death) 

" Amongst the wife and children or children's children, if 
any such be, or otherwise to the next of kindred to the dead 
person in equal degree, or legally representing their stocks ^ro 
suo cuique jure according to the laws in such cases and the 
rules and limitation hereafter set down." 

Then it is directed that such residue or surplusage is to 
be distributed in manner following, that is to say (r) : — 



(a) Ante, p. 296. more, he must bring into ' hotchpot ' 

{a) 22 & 23 Car. IL c. 10, s. 1. what he has received. See M. L. R. 

(6) S. 5. P. 37. 
(c) i.e. if such child would have 
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" One-third part of the said surplusage to the wife of the Chap. XIV . 
intestate, and all the residue by equal portions to and amongst 
the children of such persons dying intestate, and such persons 
as legally represent such children in case any of the said children 
be then dead, other than such child or children (not being heir 
at law) who shall have any estate by th e settle ment of_ the inte_s^- 
tate, or shall be advanced by the intestate in his lifetime by 
IDortion or portio ns equal to the share which shall by such dis- 
tribution be allotted to the other children, to whom such distri- 
bution is to be made. And in case any child other than the 
heir at law who shall have any estate by settlement from the said 
intestate, or shall be advanced by the said intestate in his life- 
time by portion not equal to the share which will be due to the 
other children by such distribution as aforesaid, then so much of 
the surplusage of the estate of such intestate to be distributed to 
such child or children as shall have any land by settlement from 
the intestate, or were advanced in the lifetime of the intestate as 
shall make the estate of all the said children to be equal as near 
as can be estimated (c). But the heir at law, notwithstanding 
any land that he shall have by descent or otherwise from the in- 
testate is to have an equal part in the distribution with the rest 
of the children without any consideration of the value of the land 
which he hath by d escent or otherwise from the intestate. And 
in case there be no children nor any legal representatives 
of them, then one mo iety of, the said estate_tiQ„,be allotted 
to the wi fe of the intestate, the residue of the said estate to be 
distributed equally to every of the next of kindred of the intestate 
whoare in equal degree and those who legally rep resent them . 

S. 4. " Provided that there be no representations admitted 
among collaterals after brothers' and sisters' children {d), and in 
case there be no wife then all the said estate to be distributed 
equally to and amongst the children, and in case there be no 
child then to the next of kindred in equal degree of, or unto the 
intestate and their legal representatives as aforesaid and in no 
other manner whatsoever." 

And with respect to the right of a niother to a share 



(d) Where there is no hrother or ren -will take per capita ; otherwise per 
Bister of the intestate living, the child- stirpee; Lloyd v. Tench, 2 "Ves. Sen. 215. 

Y 2 



324 THE MODERN LAW OF PERSONAL PEOPBETY. 

Chap. XIV. '^itli brothers and sisters of the deceased, instead of 
to the whole as previously, it was enacted by the later 
statute [d) that : — 

S. 7. " If after the death of a father any of his children 
shall die intestate without wife or children in the lifetime of 
the mother eyery _brother and sister and jthe r_ejreg£.clative^ 
of them shall have an equal^arewithjiar any thing in the 
last-mentioned Acts to the contrary notwithstanding." 

The rules of consanguinity by which the ' next of 
kindred ' to the deceased are to be ascertained have already 
been considered with regard to the grant of administra- 
tion (e). 

Special customs which formerly prevailed in the City of 
London, the province of York, and certain other places, 
respecting the distribution of the personal estates of in- 
testates have been abolished with reference to all persons 
dying on or after January 17, 1857, by the Act for the 
Uniform Administration of the Estates of Intestates (/). 

IX. Adminis- An actiou could not be maintained at law against an 

tration , r- i i 

action. Gxccutor lor a general legacy, even upon an express pro- 

mise to pay and admission of assets (r/), unless he ceased to 
hold it as executor, and retained It in another character {h) ; 
but it has been otherwise with regard to a specific legacy 
after an assent by him to the bequest, because the property 
in the subject of it vests in the legatee upon the assent (^'). 

Therefore for obtaining payment of a general legac y, and 
in like manner of a distributi ve share of tlie estate of an 
intestate, recourse is had against the executor or administra- 
tor for administration of the estate In a Court of Equity. 

{d) 1 Jac. IL c. 17, s. 7. 690. 

(e) Ante, p. 314. (/i) Topham v. Marecraft, 8 Ell. & 

(/) 19 & 20 Vict. c. 94. Bl. 972. 

(g) Decks v. Stnitt, 5 Term Eep. (i) WiUiams v. Lee, 3 Atk. 223. 
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The former jurisdiction of the Ecclesiastical Courts for Chap. XIV. 
legacies, or for the distribution of residues, was taken away, 
but not transferred to the Court of Probate, by the Act of 
1857 establishing the Court {k). By the Judicature Act, 
1873 (l), all causes and matters for the administration of the 
estates of deceased persons were assigned to the Chancery 
Division of the High Court. In like manner administration 
by the Court may be obtained on the application of the 
executors or administrators themselves, and likewise by 
creditors of the deceased. 

By the County Courts Act, 1846 (to), the juris- County 
diction given to such Courts was made to extend to the 
recovery of any demand, not exceeding the sum of £20, 
being " the amount or part of the amount of a distributive 
share under an intestacy, or of any legacy under a will." 
This jurisdiction was extended by the County Courts Act, 
1850 (n), to a demand not exceeding £50. But these Courts 
have not cognizance of any action in which the validity 
of any bequest under a will is disputed (o). Otherwise, 
according to the jurisdiction of the Court as regards the 
amount of claim, an executor or administrator may sue and 
be sued as in a superior Court of Law ( j^) ; for instance, in 
the case of actions surviving to or against executors or ad- 
ministrators, or where they are personally liable. 

By the County Courts Act, 1865 (q), also equitable juris- 
diction was given to such Courts, namely (r) : — 

S. 1 (1.) " In all suits by creditors, legatees (whether spe- 



(7c) 20 & 21 Vict. 0. 17, s. 23. (o) 9 & 10 Vict. o. 95, s. 58. 

[l) 36 & 37 Vict. c. 66, b. 34 (3). {p) S. 66 ; and see County Court 

As to proceeding by originating sum- Rules, 1886, Ord. XXX. 
mens, see E. S. C. Ord. LV. (?) 28 & 29 Vict. o. 99. 

(m) 9 & 10 Vict. c. 95, s. 65. (r) S. 1, § 1, 

[n) 13 & 14 Vict. e. 61, s. 1, 
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Chap. XIV. cificj pecuniary, or residuary), devisees (whether in trust or 

otherwise), heirs at law, or next of kin, in which the personal 
or real or personal and real estate against or for an account 
or administration of which the demand may be made shall 
not exceed in amount or value the sum of five hundred 
pounds." 

And the Judge and officers of such Courts were given 
the powers and authorities of a Judge of the Court of 
Chancery and his officers (.s) ; but power was reserved to 
the Litter Judge to order a suit to be transferred to his 
Court {t). The Court within which proceedings may be 
taken is that within the district of which the deceased had 
his last place of abode, or in which the executors or ad- 
ministrators or any one of them have or has their or his 
place of abode (m). 
Personal A promise by an executor to pay a debt of the deceased, 

or to answer damages cut of his own estate, is nudum pac- 
tum, and cannot charge him de bonis propriu, unless as 
required at law there be a good consideration for it (which 
will be implied if by deed), and as required by the Statute 
of Frauds {x) there be a writing signed by him or his agent. 
By that statute it is enacted : — 

S. 4. " That no action shall he brought whereby to charge 
any executor or administrator upon any special promise to 
answer damages out of his own estate. . . . unless the 
agreement upon'which such action shall be brought, or some 
memorandum or note thereof shall be in writing and signed 
by the party to be charged therewith, or some other person 
thereunto by him lawfully authorised." 



(s) 28 & 29 Vict. c. 99, s. 2 ; and see XXIV. 
ss. 5, 9. See County Court Eules, (t) 28 & 29 Vict. e. 90, s. 3. 

1886, Ord. III. rr. 17— 29; Ord. VI. (m) S. 10. 

6 ; Ord. XXII. r. 11 ; and Ord. (x) 29 Car. II. c. 3, s. 4, 
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It has been decided under the above statutory provision Chap. XIV. 
that the consideration of the agreement must appear on the 
face of the writing, either in express words or arising by 
necessary implication {y) ; the consideration may be, for 
instance, of assets come to his hands, of forbearance, 
&c. {z). 

Under the provisions of the Real Property Liniitation LimUation 

of actions. 

Act, 1874, all legacies, whether charged on land or pay able 
out of t he personal estate, are deemed to be satisfied at the 
end of twelve years next after a present right to receive the 
same shall have accrued to some person capable of giving 
a discharge for or release of the same, if no part of_the, 
]orincipal or interest be paid, or written acknowledgment 
given, b y the person by whom the same is payablCj^ or his 
agent, to the person entitled or his agent ; and no action 
or other proceeding to recover the same can be brought 
but within twelve^. ye ars from such present right, or pay- 
ment or acknowledgrn^nt, as the case may be {a). 

The same enactment extends to the case of claims to th e 
personal estate, or_auy share of tlie personal_estate, of any 
person dying intestate {b). 

Under the Trustees Relief Acts, 1847, 1849 (c), all trus- Payment 

— : — into court. 

teeSj executors and administrator s, or other persons having 
in their hands any monies belonging to any trust whatso- 
ever, may pay the ^jne^^ir_transj[er stocks or securi ties into 
Court ; and the Court will make order s upon applications 



{y) Wain v. Warlters, 5 East, 10. seas, or imprisonment of the legatee, 

See ante, p. 233. would not extend the period ; ante, 

(z) Williams on Executors, pt. iv. p. 273. 

bk. ii. eh. ii. § 1. (6) 37 & 38 Vict. c. 57, ss. 8, 9 ; 23 

(a) 37 & 38 Vict. c. 57, ss. 8, 9. See & 24 Vict. c. 38, s. 13 ; 3 & 4 Wm. IV. 

Sheppard v. Dulce, 9 Sim. 567 ; and c. 27, s. 40. 

M. L. E. P. 392, 404. Since 19 & 20 (c) 10 & 11 Vict. c. 96 ; 12 & 13 

Vict. c. 97, s. 10, absence beyond the Vict. c. 74. 
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Applications 
to court for 
advice, &c. 



Chap. XIV. by summons or petition on behalf of claimants, without the 
necessity of an action being brought [d). 

Under Lord St. Leonards' Law of Property and Trustees 
Eelief Act, 1859 (e), any trustee, executor, or administrator, 
may apply to the Court or a Judge, without the institution 
of a suit, on petition or summons for opinion, advice, or 
direction, on any question respecting the management or 
administration of the trust property or the assets of any 
testator or intestate. Also under the Rules of the Supreme 
Court, application can in like manner be made to a Judge, 
not only by trustees, executors, or administrators, but also 
by all parties interested, by Originating Summons (/). The 
scope of such proceeding is far more extensive ; and ques- 
tions of construction can be raised, which cannot be done 
under Lord St. Leonards' Act {g). 



X. Duties. 

On affidavit 
for probate or 
administra- 
tion. 



By the Customs and Inland Revenue Act, 1881 (7z), since 
June 1st, 1881, ad valorem duty {i) upon the personal 
estate and effects of a deceased is payable on the affidavit 
used in applying for probate of will or for letters of ad- 
ministration ; previously it was payable upon the grant. 
Where the deceased has died domiciled in the United 
Kingdom, the aggregate amount of his debts and funeral 
expenses is to be deducted [h). Duty overpaid will be 



(d) See R. S. C. 1883, Orel. LV. r. 2 
(5). As to County Courts, see 28 & 
29 Vict. c. 99, s. 1 (5) ; 30 & 31 Vict, 
c 142, s. 24; and C. 0. R., 1886, Ord. 
XXXVIII. 

(e) 22 & 23 Vict. c. 35, s. 30. See 
23 & 24 Vict. c. 38, s. 9 ; and In re 
BouUon's Trusts, W. N. (1882), 62 : 
also R. S. C. Ord. LII. rr. 19—22 ; 
and Ord. LXV. r. 26. As to County- 
Courts, see 28 & 29 Vict. c. 99, s. 1 (5) ; 
and C. C. E., Ord. XXXVIII. r. 1. 

(/) R. S. C. Ord. LVII. 



(g) Re Hooper, 29 Bea. 656. 

(h) 44 Vict. c. 12 ; and see 55 
Geo. III. c. 184, s. 38, forbidding 
grants of probates, &c, without affi- 
davit of value. As to account to ac- 
company affidavit, see 43 Vict. c. 14, 
s. 10. 

{i) See 43 Vict. c. 14, s. 9, and 
Sched. of Duties. 

(k) 44 Vict. c. 12, s. 28. As to 
mortgage debts on leaseholds, see 31 
& 32 Vict. 0. 121, >!. 7, 
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returned ; and, in like manner, if the value of the property Chap. XIV. 
turns out to be greater than was set out in the affidavit, 
further duty must be paid {I). Where the value of the 
personal estate, without any deduction for debts or funeral 
expenses, exceeds the value of £100, but does not exceed 
the value of £300, a fixed duty of 30s. is payable (m). 
Credit may be given in certain cases where it is not con- 
venient to pay the duty down (n). Ships at sea are to be 
charged for as if at port of registration (o). Personal estate 
appointed by will under a general power has been made 
chargeable with probate duty, which shall be a charge or 
burden upon such property (p). 

In order to prevent dispositions to take effect after death, On accounts 
other than by will, or in fraud of the revenue, it has been dmationes 
enacted by the Customs and Inland Revenue Act, 1881 ($'), &c. 
that stamp duties, at the like rates as charged on affidavits, 
shall be charged on accounts, which are to be delivered by 
any person acquiring possession or assuming the manage- 
ment of personal property of the following descriptions, 
namely, — 

(a.) " Anj' property taken as donatio mortis causa made by 
any person dying on or after the first day of June, one thou- 
sand eight hundred and eighty-one, or taken under a volun- 
tary disposition, made by any person so dying, purporting to 
operate as an immediate gift inter vivos whether by way of 
transfer, delivery, declaration of trust or otherwise, which 
shall not have been bond fide made three months before the 
death of the deceased. 



(J) 44 Vict. c. 12, ss. 31, 32; and {p) 23 & 24 Vict. c. 15, ss. 4, 5. See 

see 5 & 6 Vict. c. 79, s. 23 ; 24 & 25 8 & 9 Vict. c. 76, s. 4, as to special 

Vict. c. 92, s. 3. power. And see M. L. E. P. 322 et 

(m) 44 Vict. c. 12, ss. 33—36. See seq. 

s. 27 ; 43 Vict. c. 14, s. 13. {q) 44 Vict. c. 12, ss. 38—40. See 

in) 55 Geo. III. c. 184, ss. 45—49. also Succession Duty Act (16 & 17 

(o) 27 & 28 Vict. c. 56, s. 4. Vict. c. 51), s. 8, 
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Chap. XIV. (6.) " Any property which a person dying on or after such 

day having been absolutely entitled thereto, has voluntarily 
caused or may voluntarily cause to be transferred to or 
vested in himself and any other person jointly, whether by 
disposition or otherwise, so that the beneficial interest therein 
or in some part thereof passes or accrues by survivorship on 
his death to such other person. 

(c.) " Any property passing under any past or future volun- 
tary settlement made by any person dying on or after such day 
by deed or any other instrument not taking effect as a will, 
whereby an interest in such property for life or any other 
period determinable by reference to death is reserved either 
expressly or by implication to the settlor, or whereby the 
settlor may have reserved to himself the right bj' the exer- 
cise of any power, to restore to himself, or to reclaim the 
absolute interest in such property." 



Legacies. 

Successions. 

Legacy 
Duty Acts. 



Legacies under a will and distributive shares under an 
intestacy are also subject to duty, under the provisions of 
the statute 36 Geo. III. c. 52. The statute provided {inter 
alia) for duties on legacies enjoyed in succession (r), and 
legacies subjected to a power of appointment (s). For the 
purpose of such duty a ' legacy ' was thus defined by a later 
statute (t) : — 

" Every gift by any will or testamentary instrument of any 
person, which by virtue of any such will or testamentary instru- 
ment is or shaU be payable, or shall have effect or be satisfied out 
of the personal or moveable estate or effects of such person, 
or out of any personal or moveable estate or effects which 
such person hath had or shall have had power to dispose of, or 
which gift is or shall be payable or shall have effect or be satisfied 
out of or is or shall be charged or rendered a burden upon 
the real or heritable estate (ii) of such person, or anj' real or 



(r) 36 Geo. III. c. 52, ss. 12—15. 

(s) S. 18. 

(«) 8 & 9 Vict. c. 76, s. 4. 



(u) By whom to he paid; see 45 
Geo. III. c. 28, s. 5. 
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lieritable estate or the rents or profits thereof which such person Chap. XIV. 

hath had or shall have had any right or power to charge, burden, 

or affect with the payment of money or out of or upon any 

monies to arise by the sale, burden, mortgage, or other disposition 

of any such real or heritable estate or any part thereof, whether 

such gift shall be by way of annuity or in any other form, and 

also every gift which shall have effect as a donation mortis causa, 

shall be deemed a legacy within the true intent and meaning of 

all the several Acts granting or relating to duties on legacies in 

Great Britain and Ireland respectively, and shall be subject and 

liable to the said duties accordingly : Provided always, that no 

sum of money which by any marriage settlement is or shall be 

subjected to any limited power of appointment to or for the 

benefit of any person or persons therein specially named or 

describe'd as the object or objects of such power, or to or for the 

benefit of the issue of any such person or persons, shall be liable 

to the said duties on legacies under the will in which such sum is 

or shall be appointed or apportioned in exercise of such limited 

power." 

By the Succession Duty Act (x), which came into opera- 
tion on May 19th, 1853, it was enacted that leaseholds 
should no longer be charged with duties under the Legacy 
Act, but under that Act the stamp duties themselves, both 
upon legacies and upon successions upon intestacy, are 
regulated by the statute 55 Geo. III. c. 149, if the legacy 
or succession be to a lineal descendant or lineal ancestor of 
the deceased, at the rate of 11. per cent. ; if to a brother or 
sister or any descendant, of 3/. per cent. ; if to an uncle or 
aunt or any descendant, of 51. per cent. ; if to a great uncle 
or aunt or any descendant, of 6/. per cent, ; if to any other 
relation or to a stranger in blood, of 101. per cent. 

Legacies and residues, or shares of residue, given or 
devolving to or for the benefit of the husband or wife of the 



{x) 16 & 17 Vict, c. .51, s. 10. 
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Chap. XIV. deceased, or to or for the benefit of any of the Royal 
Family are exempted (?/). Where the wife or husband is 
of nearer consanguinity to the deceased than the person to 
take, the rate of duty will only be such as the wife or 
husband would have been chargeable with (z). 

Where the value of the whole of the personal estate of 
any person dying after the 24th March, 1880, does not 
amount to 100^., no legacy duty is to be charged in respect 
of it or any portion of it (a). 

Where duty of 11. per centum would otherwise be payable 
as above mentioned, it is not, since June 1st, 1881, payable 
in respect of any legacy, residue, or share of residue payable 
out of or consisting of any estate or effects according to 
the value whereof duty has been paid upon the affidavit for 
grant of probate or letters of administration (b). And 
where the fixed duty of 30s. has been paid upon such 
affidavit where the gross value of the estate does not exceed 
BOOL, it will also be in satisfaction of any claim to legacy 
or succession duty(c). 

Under the statute 55 Geo. III. c. 184, upon every legacy 
" specific, pecuniary, or of any other description," of the 
amount or value of 20Z. or upwards, duty was payable; and 
similarly upon the residue or share of the residue, whether 
under testamentary disposition or an intestacy. But now 
duty is payable upon every pecuniary legacy, or residue, or 
share of residue, under the will or intestacy of any person 
dying on or after June 1st, 1881, although not of an amount 
or value of 201 (d). 
Succession As WO havc scen, the leasehold hereditaments of a 

Duty Act, 

(2/) 55 Geo. III. c. 184, Sched. (i) 44 Vict. o. 12, s. 41. 

pt. III. (c) S. 36. 

(z) 16 & 17 Vict. c. 51, s. 11. (d) S. 43. 
(a) 43 Vict. c. 14, s. 13, 
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deceased are not to be charged with duty under the Legacy Chap. XIV. 
Duty Acts, but are made chargeable under the Succession 
Duty Act (e). Under that Act also are chargeable 
generally successions to (real and) personal estate not 
subject to duty under the Legacy Duty Acts (/), at the 
same rate (^), payable on the successor becoming entitled 
in possession {h) ; except when the whole succession or 
successions derived from the same predecessor and passing 
upon any death to any person or persons does not amount 
in value to 100?., or where the succession, estimated accord- 
ing to the provisions of the Act, is of less value than 20/. 
in the whole, or where the succession, if the same were a 
legacy bequeathed by the predecessor, would be exempted 
from duty under the Legacy Duty Acts (i). The Customs 
and Inland Revenue Act, 1881 (Ic), has also exempted from 
succession duty any succession the duty on which would 
be 11. per centum, where the duty has been paid upon the 
affidavit according to the provisions of the Act ; and 
where the fixed duty of 30s. has been paid upon such 
affidavit {I). The value of an annuity, or of any interest 
chargeable with duty as an annuity, is to be calculated 
according to the tables annexed to the Succession Duty 
Act, as well for the purposes of that Act as of the Legacy 
Duty Acts (m). By the Succession Duty Act provision is 
made both in respect of a person exercising a general power 
of appointment and a person taking under the exercise of a 
limited power of appointment {n). An interest accruing 



(e) 16 & 17 Vict. c. 51, s. 19. {I) S. 36. 

(/) S. 18. (ii) 16 & 17 Vict. c. 51, s. 31. See 

(^) s. 10. 36 Geo. III. c. 52, s. 8. 

(/i) S. 20. ('0 16 & 17 Vict. c. 51, ss. 4, 33. 

ii\ S. 18. See 36 Geo. III. c. 52, s. 18, ante, 

[h] 44 Vict. c. 12, s. 41. p. 330. 
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Chap. XIV. by survivorship in respect of property vested in two or 
more jointly is subjected to duty as a succession (o) ; and 
similarly an increase of benefit accruing to a person on the 
extinction of a charge by the death of another person, or at 
a period ascertainable only by reference to death {p). 

The interest of any successor in monies to arise from the 
sale of real property under any trust for sale, so far as the 
same is not chargeable with duty under the Legacy Duty 
Acts, is to be deemed personal property chargeable with 
duty under the Succession Duty Act ; provided that where 
such monies are subject to any trust for reinvestment in 
the purchase of other real property to which the successor 
would not be absolutely entitled, such monies are to be 
deemed real property [q). 

In like manner the interest of any successor in personal 
property subject to any trust for investment in the pur- 
chase of real property to which the successor would be 
absolutely entitled, so far as the same is not chargeable 
with duty under the Legacy Duty Acts, is to be chargeable 
with duty under the Succession Duty Act as personal 
property ; and personal property subject to any trust for 
investment in the purchase of real property to which the 
successor would not be absolutely entitled, so far as the 
same is not chargeable with duty under the Legacy Duty 
Acts, is chargeable as real property (r). 

Certain provisions of the Legacy Duty Act, 36 Geo. III. 
c. 52, relating to the assessment and payment of and 
exemption from duty, are made applicable to successions 
under the Succession Duty Act, with the substitution of 
the tables in the latter Act (s). 



(o) 16 & 17 Vict. c. 51, s. 3. 


(r) S. 30. 


{f) S. 5. 


(a) S. 32. 


(2) S. 29. 
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The Commissioners of Inland Revenue are empowered Chap. XIV. 
in certain cases to compound the duty payable as a succes- 
sion under the Succession Duty Act, and to enlarge the 
time for payment of duty {t) ; also they may accept com- 
position for legacy duty under a will (m). They may 
receive the duty in advance, subject to a discount (a;). 
And they may commute the duty presumptively payable on 
a succession in expectancy (?/) ; this power is extended and 
applied also to duties under the Legacy Duty Acts by the 
Customs and Inland Revenue Act, 1880 (z). 

A duty has now been imposed upon properly belonging Bodies 

, . , ,. . 1 • I corporate. 

to or vested in bodies corporate or incorporate, which escape 
liabihty to probate, legacy, or succession duties, by the 
Customs and Inland Revenue Act, 1885 (a), whereby it is 
enacted that there shall be levied and paid, in respect of all 
real and personal .property which shall have belonged to or 
been vested in such body during any yearly period ending on 
the fifth of April, a duty at the rate of 51. per centum upon 
the annual value, income, or profits of such property 
accrued to such body in the same yearly period. 

(t) S. .39. to duty under tlie Legacy Duty Acts. 

(u) 44 Vict. c. 12, s. 43. {y) 16 & 17 Vict. c. 51, s. 41. 

(x) 16 & IV Vict. c. 51, s. 40. The (z) 43 Vict. c. 14, s. 11. 

Act applies only to duty under the (o) 48 & 49 Vict. c. 51, s. 11, and 

Succession Duty Act, but in practice pt. ii. 
the former is treated as extending also 
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ABATEMENT 

of legacies, 308 

ABILITY, 

representation as to, must be in writing, 238 

ABSOLUTE OWNEESHIP, 

personal property is the subject of, 3 

ACCEPTANCE, 

of bill of exchange, 106, 111, 112, 119—122, 128 
for honour, 131, 132 

ACCEPTANCE AND EECEIPT OP GOODS, 
■when necessary under Statute of Frauds, 18 
what constitutes, 19 

ACCOMMODATION, 117. See Bills op Exchange. 

ACCOUNTS. See Mercantile Law Amendmexx Act, 1856. 

ACCUMULATIONS 
of income, o 

ACKNOWLEDGMENT. See Limitations, Statute op; Signatube; 
Tenteeden's, Loud, Act. 
of debt barred by the Statute of Limitations, must be in writing, 
277, 288 
may be made by an agent duly authorised, 278 

ACT OF BANKEUPTCY. See Bankeitptcy. 

ACTIONS. See Oonteacts. 

by and against infants, 37 — 40 

married women, 43, 44, 274 
within what time to be brought, 271 — 282 
cannot be maintained at law against executor, 324, 325 

except in the case of a specific legacy to which he has assented., 
324 
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ADEMPTION. See LBaAOiES . 
of specific legacy, 307, 308 

ADJUDICATION. See Bankbottoy . 

ADMINISTRATION. See Executors and Abministbators. 
statutes of, 287, 288 

ADMINISTRATION ACTION, 324. See ExEcnoRS Ain) Administrators. 

ADMINISTRATOR, 312—325. See Exec0TORS aitd Adhinistratobs. 

AGENT. See Principal and Agent. 

AGREEMENTS. See Contracts. 

ALIEN. See Ships. 

may acquire, hold, and dispose of real and personal property, 86 
cannot be the owner of a British ship, id. 

ALIENATION. See Assignment. 
at law, 93 

ALLONGE. See Bills q]? Exchange. 
indorsement written on, 119 

ALTERATION 

of contract in writing, what evidence necessary for, 29 

of bill of exchange, 130 

may be made in the capital or name of joint stock companies, 173 

but notice thereof must be given to the registrar, 175 
may be made in trade-mark with leave of High Court, 207 
in the writing of a will, 290 

ANIMALS, 

domitce naturce are personal property, 1 

ANTENUPTIAL DEBTS. See Husband ; Married Women ; Married 
Women's Property Act, 1882. 

ANTICIPATION. See Married Women ; Married Women's Property 
Act, 1882. 
restriction against not interfered with by the Married Women's Pro- 
perty Act, 1882 ; 45, 46 
unless created by the woman herself, 45, 48, 284 

APPROPRIATION OF PAYMENT. See Limitations, Statute of; 
Payment. 
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AEEANGEMBNT OE COMPOSITION. See Bankruptcy. 
•with creditors, 243, 245 

AETICLB3 OF ASSOCIATION. See Joint Stock Companies. 
prescribe regulations for company, 171 

may modify or exclude the regulations contained in "Table A.'' in 
Schedule to the Companies Act, 1862 ; 172 

ASSIGNMENT, 

under Bills of Sale Acts, 63, 67 

of book debts, 67 
against public policy, not allowed, 94, 95 
of choses in action, 93, 94, 100 
of bills of lading, 33 
of dock warrants, 34 
of bills of exchange, 105, 109, 110 
of cheques, 135 
of dividend warrants, 138 
of promissory notes, id. 
of debentures, 144 
of foreign bonds and scrip, 148, 149 
of policies of Ufo assurance, 150, 152, 153 

of marine assurance, 155, 158, 169 
of shares in companies, 164, 165, 172 
of patents, 191, 193, 194 
of copyright in designs, 197, 199 
of trade-marks, 207 
of copyright in books, 211, 213, 215 

in paintings, drawings, and photographs, 222 

ASSOCIATION. See Articles op Association ; Memorandum op 
Association. 

ASSUEANCE. See Fire Assurance; Life Assurance; Marine 
Assurance. 

ATTACHMENT OF DEBTS. See Debts. 

AUCTION, 

goods seized under an execution for over £20 must be sold by, 226 

BAILMENT, 

goods may be transferred by, 79 
different sorts of, id., 80 

depositum, 80 

commodatum, id, 

loeatio et eonductio, id, 

vadium, id, 

loeatio operis faciendi, id. 

mandatum, id., 81 

z 2 
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BAILMENT— conHntierf. 

liability of bailee, 80, 8 1 

goods found, 81, 82 

action for conversion or detention, 82 

BANK HOLIDAY, 

wien bills of exchange fall due on, 111 

BANK OE ENGLAND. See Distbingas ; Funds. 

stocks or funds standing in the name of a married woman in, are 

generally presumed to be for her sole use, 97, 98 
notice in lieu of distringas may be served on, 98, 99 

efleot of, 99, 100 
•when injunction may be obtained against, 100 

when stop order, id. 
may require aU the executors who have proved to concur iu transfer 

of stock, 299 
legacies to infants or persons abroad, to be paid into, 309 

BANKERS. See Bills or Exchange ; Cheques. 
protection to, in paying bills of exchange, 116 

in paying cheques, 137, 138 
eSect of failure of, with regard to cheques, 135 
revocation of authority of, 136 

BANKEUPTCT, 

acts of, 239, 240, 259 

may be committed by married women, 240, 241 
estate of bankrupt becomes distributable among his creditors, 239, 251 
in case of partners, 241, 247, 248 
how proceedings are commenced, 241 
in what Court, id. 
who may present petition, id. 

and under what circumstances, id, 
when official receiver appointed, 242 

duties of, 242—244 
when receiving order may be made, 242, 261 
first meeting of creditors, 243 
creditors may agree on composition or arrangement subject to approval 

of Court, 243, 245 
provisions of composition, how enforced, 243 
under what circumstances annulled, id. 
adjudication, 243, 244, 245 
appointment of trustee, 244 

of committee of inspection, id. 

until appointment, official receiver is trustee, id. 

may sell bankrupt's'property, 244, 245 
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BA.WKRVPTCY— continued. 

discharge of bankrupts, 245, 246 
effect of, id. 

may be subject to conditions, 246 
■wiat debts are provable in, id. 
wbatarenot, id. 
mode of proof, 249 

estimate to be made of contingent debts, 246, 247 
rule as to mutual debts or credits, 247 
priority of debts, id. 
rule as to joint and separate estates in case of partners, 247, 248 

loans by wife for purpose of husband's business, 248, 240 
power of landlord to distrain, 249 
secured creditors, definition of, 250 

powers of, 249, 250 
when bankruptcy commences, 251 
what property is divisible among creditors, id. 
what powers of bankrupt may be exercised by trustee, 251, 252 

' caiinot be exercised after bankrupt's death, 251 
tools and clothing under £20 protected, 252 

goods belonging to other persons not included among bankrupt's 
property, id. 
unless in his order or disposition in his trade cr business, 252, 

253 
meaning of reputed ownership, 253 — 255 
registered mortgage of ship not affected by act of, 255 
when Court may order bankrupt's salary, income or pension, or part 

thereof, to be paid to creditors, 255 
certain voluntary settlements may" be avoided, 255, 256 

but not one made before and in consideration of marriage, 256 
or in favour of a purchaser for valuable consideration, id. 
or on wife or children of property accrued in right of wife, 

id. 
or a policy of assurance for benefit of wife and children, 257 
or ordinary covenant to pay to trustees of marriage settle- 
ment, id. 
statute of Elizabeth against fraudulent conveyances, 257 — 259 
stranger may convey interest iii property to another terminable on 
his bankruptcy, 258, 259 

but similar settlement cannot be made by the person himself, 259 
fraudulent preference, definition of, 259 — 261 
estate of person dying insolvent may be administered in, 261, 262 
if bankrupt dies, proceedings to be continued as if he were alive, 262 
appointment of new trustee in place of one becoming bankrupt, id. 
receiving order not to be made against corporations, id. 
how far rules of, apply to the winding-up of companies, 266 
the Statute of Limitations ceases to run against creditor, on the bank- 
ruptcy of debtor, 282 
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BANKTSJJ-PTUY— continued. 

bankrupt may be executor though not administrator, 298, 319 
but a receiver of the testator's estate will be appointed, 298 

BANKRUPTCY ACT, 1882. See B^JStketjptct. 

sale by sheriff of goods under execution exceeding £20 must be by 
public auction, 226 

BAEaAIN AND SALE, 
effect of, 13, 14, 31 
time of deliyery and of payment, 31 

BASTAED, 

owner of personalty dying intestate, 316, 317 

administration will be granted to Solicitor of the Treasury for 
the use of the Crown, id., id, 

BENEFICE, 

bankrupt's right of nomination to, does not vest in his trustee, 251 

BENEFICED CLEEKS. iSee Cleeqtmen ; Seqxtesteation. 

BETTING. See Gaming. 

BILLS OE EXCHANGE. See Cheques; Dividend Waeeants; LO.U.; 
Peomissoey Notes. 
form of, 105 
are negotiable, id. 

were assignable from an early period, id. 
holder could sue in his own name, id. 
definition of, 106, 107 

drawer, 106 

drawee, id. 

acceptor, id. 

indorser, id. 

indorsee, id. 

holder, id. 
law relating to, codified by Bills of Exchange Act, 1882 ; 107 
rules of common law, and in bankruptcy apply to, id. 
are inland and foreign, 108, 132 — 135 

difference between, 108 
payee, who may be, id. 
what are negotiable, 109, 110 
when payable, 110, 111, 120, 121 
days of grace. 111 

when day of payment falls on Sunday, Christmas Day, Good Priday, 
&c., id. 
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BILLS OP EXCHANGE— con^mwci. 

not invalid by being ante-dated, post-dated, or dated on Sunday, 111 

referee in case of need, id. 

acceptance, definition and requisites of. 111, 112 

may be conditional, 1 12, 120 
delivery, 112 

skeleton bill, inchoate instruments, 113 
parties to, who may be, id. 

infants, 113, 114 

corporations, 113, 114, 115 
signature is essential to, 115 

per procuration, 116 

by an agent, id. 

sans recours, id. 

estoppel as to, 115 

ratification, id. 

cannot be to a forgery, id. 

protection to bankers as to, 116 
consideration, id. 

is presumed, 116, 117 

what is, 117 

effect of illegality in, id. 
accommodation bills, definition of, id. 

provision in Bills of Exchange Act, respecting, 117, 118 
" holder in due course," definition of, 118 

rights and powers of, 121 
negotiation, what amounts to, 119 
indorsement, id. 

sometimes written on an "allonge," id. 

form of by married women, id, 

may be conditional, 120 

but condition may be disregarded by payee, id. 

in blank, efiect of, id. 
negotiation of, when overdue or dishonoured, id. 
when bill payable on demand is overdue, 120, 121 
presentment for acceptance, 121, 122 
for payment, 122—124 

not necessary as against acceptor, 128 
efiect of dishonour by non-payment, 124 
notice of dishonour, 124 — 126 

when dispensed with, 125 

when to bo given, 125, 126 
protest and noting, 126, 127, 132 
when to be exhibited and delivered up, 128 
liabilities of parties, 128, 129 
acceptor, 128 

for honour, 131, 132 
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BILLS OP EXCHANGE— confc«ei. 
liabilities of drawer, 128 
indorser, id. 
stranger, 129 
damages on dishonour, id. 

interest, id. 

expenses of noting and protest, id, 
discharge of, 130 
alteration, eflect of, id. 

may render fresh stamp necessary, id., 131 
acceptance for honour, 131, 132 
payment for honour, 132 
drawn in a set, id,, 133 

liability of indorser or acceptor, 133 
conflict of laws respecting, 133 — 135 

BILLS OE EXCHANGE ACT, 1882. See Bills of Exchange; Cheques; 
Dividend Warrants ; I.O.U. ; Peomissohy Notes. 

BILLS OF LADING. See Ships. 
what they are, 90 

indorsement of, defeats right of stoppage in transitu, 33, 34 
are excluded from the operation of the Bills of Sale Acts, 63 

BILLS OE SALE, 

meaning of, 63, 64 

transfer of goods by, 61 

Acts regulating, id. , 62, 64 et seq. 

what "personal chattels " are included in, 62 

requisites of, under Act of 1882, 64 et aeq. 

registration of, must be renewed every five years, 65 

seizure and sale of goods under, 67, 68, 71 

form of, 68, 69 

consideration for, must be "truly set forth," 74 — 76 

priority in case of two or more, 76 

entry of satisfaction on Tegistered copy, id. 

transfer of ship or share of ship, 88 

BILLS OE SALE ACT, 1882. See Bills of Sale. 
debentures need not be registered under, 147 
transfer of ship or share of ship, not within, 63 

BOOKS. See Coptright. 

BOTTOMEY, 

definition of, 157 

BOVILL'S ACT. See Loans; Partners. 
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BUILDING- SOCIETIES, 

are to he wound up in a County Court, 179 

BUSINESS OE TESTATOR, 

Uabilitj' of executor ■while carrying on, 311 



CALLS. See Joint Stock Companies. 

may bo made of capital in joint stock companies, 173, 174 
when interest payable on, 269 

CAMPBELL'S, LOED, ACT, 

for compensating the families of persons killed by accidents, 301 

CAEEIEE, 

liability of, 80, 81 

CEETIEICATE, 

under common seal, is prima facie CTidence of membership in joint 
stock companies, 175 

CHAMPEETY, 

definition of, 95 

assignment partaking of the nature of, not permitted, id. 

CHAEGING OEDEE, 

on debtor's interest in funds or shares, may be obtained by judgment 
creditor, 225, 228 

CHAEITY, 

when legacy to, valid, 306 

CHAETEE, 

companies may be incorporated under, 162 
grants of patents contained in, 180 

CHAETEE PAETY, 
definition of, 90 

CHATTELS. See Choses in Action; Choses in Possession; Peesonal 
Peopeett. 

CHATTELS EEAL, 

are not within the scope of this work, 1 

on death of owner, devolve upon his personal representative and not 
his heir, 285 
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CHATTELS WSAI,— continued. 

acquired by wife after 1882, no longer vest in husband, 296 
legatee of, cannot enter into possession without executor's consent, 
306, n. (m) 

CHEQUES, 

Bills of Exchange Act, 1882, applies to, 135 

definition of, id. 

efiect of non-presentment in reasonable time, id. 

what is reasonable time, id. 
effect of discharge of drawer, id., 136 
banker's authority to pay, 136 

how revoked, id. 
when banker liable for dishonour, id. 
crossing of, 136—138 

different modes of, 136, 137 

effect of, 137, 138 

title of holder of crossed cheque marked " not negotiable," 137 

protection to bankers in paying, id., 138 

CHILDEEN. See Iotants. 

application of income for the maintenance and education of, 4 
cannot claim the benefit of their mother's " equity to a settlement '' 

after her death, 295 
portions to, 305 
shares of, under the Statute of Distributions, 322, 323 

CHOSES IN ACTION. See Bills op Exchange; CoNVETAiirciNG and 
LawofPeopebtt Act, 1881; Coptkight; Debenttjees; Debts; 
Funds ; Joint Stock Companies ; Mahbied Women's Peopeety 
Act, 1882; Patents; Policies of Assueance. 

examples of, 1 

are mentioned in definition of property in the Conveyancing Act, 
1882, id. 

nature of, 92 

were not assignable at law, 93 
but were in equity, 94 

assignments against public policy not permitted, id. 

officers' full and half pay not assignable, 95 

pensions sometimes alienable, id. 

assignments not permitted which partake of the nature of maintenance 
and champerty, id. 

assignment is subject to equities affecting its subject matter, 96 

notice of assignment must be given, 97, 100 

may be assigned at law under Judicature Act, 1873, 100 

assignee of debt may sue in his own name, 101 
but mortgagee in name of mortgagor, id., 102 

in many instances do not pass to executor, 303, 304 
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CHOSES IN POSSESSION. See Bailment ; Bills of Sale ; Conteact ; 
Lien; Pawn or Pledge; Ships. 
are mentioned in the definition of property in tlio Conveyancing Act, 

1882; 1 
definition of, 2 
transfer of, 8 

by deliyery, id. 
title, id. 

market overt, id. 
Larceny Act, 1861 ; 9 
torses, 11 

Mercantile Law Amendment Act, 1856 ; 12 
by contract, 13 

declaration of tioist, id. 
executory, id. 

executed, or bargain and sale, id. 
Statute of Frauds, 14 
Lord Tenterden's Act, 15 
application of statutes, 16 
fixtures, emblements, id., 17 
growing trees, 17 

CHEISTMAS DAT, 

when bills of exchange fall due on. 111 

CLEEGYMEN, 

sequestration of benefices of, for debt, 226, 227 

CO-DEBTOES. See Limitations, Statute of. 

COMPANIES. See Joint Stock Companies. 

COMPANIES CLAUSES CONSOLIDATION ACT, 1843 

applies to aU companies thereafter incorpor ated by Act of Parliament, 

164 
objects and provisions of, 164 — 168 
contracts by companies incorporated under, 51 
mortgages and charges affecting the property of such companies must 

be registered, 148 
shares in such companies are personal property, 164 
are assignable, 164, 165 
when fully paid up, may be converted into stock, 165 

effect of such conversion, 165 — 168 
transfer of, must be by deed, 164, 172 

COMPOSITION OE AEEANGEMENT. See BANKErpTor. 
with creditors, 243, 245 
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CONFLICT OF LAWS, 

respecting bills of exchange, 133, 134 

CONSENT 

of executor to legacy, 306 

CONSIDERATION, 

definition of, 117, 233 
necessary to a contract, 13, 116 
presumed in a deed, id., id. 

and in a bill of exchange, 117 
must not be illegal, 53 — 56 
for guaranty need not appear, 22 n. (k), 233 
for bill of sale must be truly set forth, 74 — 76 

CONTINGENT LEGACY. See Legacies. 

CONTEACT. See CnosES is Possession ; Deunkaeds ; Pbaitds, Statute 
of; Ini'Akts; Lunatics; Mareied Women; Memoeandum in 
Weiting; Peincipai and Agent; Peincipax and Sueett; 

SiGNATUEE ; YeNDOE AND PUECHASEE. 

for sale of goods, 13 

may be executory or executed, id. 

of the value of £10 or upwards must be in writing, id., 15 

unless the buyer accepts part of the goods, or gives, some- 
thing in earnest, 15 
fixtures, emblements, 16, 17 ^ 

growing trees, 17 
alternative proofs of, 18 

acceptance and receipt of part, id., 19 

earnest or part payment, 19 

note or memorandum in writing, 20 
not to be performed within a year, 27 

who may be parties to, 36, 113 ^ 

who are incompetent, 36, 37 

infants, 37, 113 

married women (at common law), 37, 42 

persons nrm compotes mentis including drunkards, id., 41, 42 
with corporations, 49, 113, 114 
under Public Health Act, 1875 ; 51 
may be with two or more jointly, 52 
must not be illegal, 53 

or against public policy, 53 — 56 
by way of gaming, cannot be enforced, 56 
against Tippling Acts cannot be enforced, 58, 59 
sales on Sunday, 59, 60 

CONTRIBUTION. See Principal and Sueety. 
between co-sureties, 236, 237 
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CONTEIBUTORT. See Joint Stock Companies. 

CONVBESION. See Bailment. 

CONVEYANCING AND LAW OF PROPERTY ACT, 1881, 

gives trustees power to apply income for maintenance of children, 4 
power given to two or more by, may be exercised by tbe survivors, 7 
when the Court may bind a married woman's interest in any property, 

49 
enables a married woman to appoint an attorney for certain purposes, 

id. 
eflfect on contracts with, two or more jointly, 52 
effect in vesting property on appointment of new trustees, 103 
conveyance of a chose in action by a person to himself jointly with 

another person, id. 
enables executors to compromise, settle or abandon any debt, 311, 312 
but gives no such power to administrators, 312 

CONVEYANCING ACT, 1882, 

definition of " property '' in, 1 

COPYRIGHT. See Designs. 
in books, 210—217 

always existed in unpublished works, 210, 211 
statutes affecting, 211—213, 215 

doubt of existence of at common law after publication, 211 
extent and duration of, 213 

perpetual in certain universities, &c., with respect to certain 
books, 212 
definition of " book," id. 

" dramatic piece,'' id. 
" copyright," 213 
publishers and proprietors of encyclopaedias, periodicals, &o., 214 
right of performing dramatic piece or musical composition, 214, 215 

penalties for infringing, 215 
registration of, id., 216 
piracy, 216 

damages for, id. 
time of commencement of actions, id,, 217 
is personal property, 217 
what books are prohibited to be imported, id. 
in lectures, id., 218 

right of publication belongs to authors by statute, 217 

but only under certain conditions, 218 
no protection against re-delivery, id. 
in engravings, etchings, prints, and lithographs, id., 219 
statutes affecting, 218 
duration of, 219 
penalties and damages for infringing, id. 
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COFYRmBT— continued. 

in sculpture, 219, 220 

statutes afleoting, id, 

duration of, id. 

damages for infringement of, 219 
in paintings, drawings, and photographs, 220 — 222 

statute affecting, 220 

duration and extent of, 220, 221 

registration of, 221 

piracy, id. 

penalties and damages for, 221, 222 

is personal property, 222 

assignment of, id. 
in literary and artistic works first published abroad, 222, 223 

COEPOE^lTIONS. See Joint Stock Companies. 

could formerly only contract under seal, 49, 113 

exceptions in the case of trading corporations, 49, 50 
under the Companies Acts, 51 
under the Public Health Act, 1873, id. 

when capable of being parties to bills of exchange, 113 — 115 

receiving order in bankruptcy not to be made against, 262 

debts extinguished on dissolution of, id. 

how dissolred, 262, 263 

duty payable on property of, 335 

OOEPOEEAL THINGS. See Choses in Possession. 

CO-SUEETIES. See Peincipal and Surety. 
contribution between, 236, 237 

COUNTY COUET, 

order may be made in, for the delivery of goods not exceeding £50 in 

value, 82 
building societies, and industrial and provident societies are to be 

wound up in, 179 
High Court may order proceedings in winding-up joint stock 

companies to be had in, 178, 179 
judgments of, how enforced, 229, 230 

two years after execution cannot issue without leave, 230 
interest is payable on, 270 n. Qck) 
jurisdiction of, in bankruptcy, 241, 261, 262 
probate of wills in, 297 
administration suits in, 325, 326 

may be transferred to the Chancery Division, 326 

COUNTY DEBENTUEES ACT, 1873, 

debentures may be issued under, 149, 150 
may be payable to bearer, 150 

coupons to be attached to, id. 
register of, to bo kept, id. 
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OEEDITOES. See Bankruptcy ; Elizabeth, Statute or. 
effect of legacies to, 305 
legacies by, id. 
when administration will be granted to, 317, 318 

CROWN. See Bastaed. 

rights of officers of, with respect to patents, 191 
priority of debts due to, 231 

CUSTOM OF TRADE, 

annexed to terms of contract, 29 
how far limited by law, 29 — 31 

when the doctrine of " reputed ownership " in bankruptcy is excluded 
by, 254, 255 

CUSTOMS AND INLAND REVENUE ACTS, 

duties payable on transmission of personal property, 328 — 335 

on affidavit for probate or letters of administration, 328, 329 
accounts in respect of donationes mortis causa, 329, 330 
legacies and successions, 330 — 335 
property vested in bodies corporate, 335 
Legacy Duty Acts, 330, 331 
Succession Duty Act, 331 — 335 



DAMAGES. See Bills of Exchange; Coptkight; Designs; Trade 
Marks. 
when interest may be recovered as, 129 
unliquidated, not provable in bankruptcy, 246 

DEATH. See Devolution of Property on Death; Executors and 
Administrators. 
of parties entitled or liable to execution, 230 
of debtor before satisfaction of judgment, 231 

leave must be obtained to issue execution, 230, 231 
priority of satisfaction of judgment debts, 231 
of other debts, 231, 232 
of person dying insolvent, 261, 262 
of bankrupt, 251,262 

DEBENTURES. See County Debentures Act, 1873; Foreign Bonds ; 
Joint Stock Companies; Railway Companies. 
what are, 142, 143 
different kinds of, 142 
do not require a stamp, id, 
power of companies to issue, id. 
may be in the form of stock, 143 
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DEBENTUEES— cojifonue d. 

assignability of, 144— 14 7 

need not be registered under the Bills of Sale Act, 1882 ; 147 
may be issued under County Debentures Act, 1873 ; 149, 150 
also under Mortgage Debenture Act, 1865 ; 150 

DEBTS, fe BANKRUPTcy— Execution ; Interest— Makbied Women ; 
Payment; Principal aitd Sttkett. 
are oboses in action, 1 
assignment of, 93, 96, 97 
personal property liable to, 224 

money ordered to be paid by any judgment, included in, id. 
mode of enforcing judgments, 224 — 232 

in case of judgment against a firm, 225 

writ oi fieri facias, 225, 226 

what may be seized under, 226 

debts due by tbird persons to debtor may be attached, 227 
by a garnishee order, id. 
proceedings when garnishee does not pay, 227, 228 

charging orders on debtor's interest in funds, stock, or shares, 228 

equitable execution by appointment of receiver, 228, 229 

writ of sequestration, 229 

writ of delivery, id. 

judgments in County Courts, 229, 230 

when leave to issue execution must be obtained, 230, 231 

on death of debtor, 231 

priority of debts, 231, 232, 247, 305 
guaranties, 232—238 

what are, and what are not provable in bankruptcy, 246 
payment of, by executors, 304, 305 
when satisfied by legacies, 305, 306 
compounding by executors, 311, 312 

DEED. See Seal. 

consideration implied in, 13, 116 

DELIYEEY, 

of goods, 8 

of bills of exchange, 112 
of promissory notes, 139 
writ of, for delivery of property, 82, 225, 229 
mode of enforcing, 229 

DEMONSTEATIVE LEGACIES, 
definition of, 308 
abate with specific, not with general legacies, id. 
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DESIGNS. See Copyright; Patents; Trade Marks. 
statutes protecting, 195, 196 
copyright in, 196 
meaning of " design," id. 

" copyright," 196, 197 

"proprietor," 197 
duration of copyright, 198, 199 
eflfect of exhibition, 198 
registration of, 197, 198 
register of, what to be entered on, 199 

no notice of any trust, id. 
not open to general inspection during duration of copyright, 199, 200 
piracy of, 200, 201 

penalty and damages for, 201 
penalty for falsely representing, as registered, 201 
arrangements for the protection of foreign and colonial, 208, 209 

DETENTION. See Bailment. 

DEVASTAVIT. See Exbcutoes and Administeatoes. 

DEVOLUTION OP PROPERTY ON DEATH. See Customs and 
Inland Revenue Acts ; Disteibutions, Statute of ; Death ; 
ExECUTOES AND Administeatoes ; Will. 
personal property devolves upon personal representative, 2, 3, 285, .303 

but not a donatio mortis causa, 285 
power of bequest has always existed, 285, 286 

but originally not to all a man's personal estate, 286 
provision as to, in Magna Charta, id. 

as to citizens of London in 11 Goo. I. c. 18, id. 
in case of intestacy the king was entitled to seize the goods, id. 
afterwards the ordinary, 286, 287 
for pious uses, 287 
the ordinary afterwards had the probate cf wills, id. 
Prerogative Courts, id. 
statutes of administration, 287, 288 

jurisdiction of Ecclesiastical Court transferred to Probate Court, 288 
then to High Court, and Probate, Divorce and Admiralty 
Division, 288, 289 
power of executor and administrator, whence derived, 289 
all personal property may be bequeathed by will, id. 

including property over which testator has a power of appoint- 
ment, 290 
formalities i-equisite in a will, id. 
meaning of failure of issue, id. 

married women may dispose of property by will, 291, 292 
husband's interest in wife's propertj', 292 — 291 
on death of wife, her children have no " equity to settlement," 295 
duties to be paid on, 328 — 335 

A a 
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DISABILITIES. See Oonteaot; Limitations, Statute op. 

to sue, so as to prevent the Statute of Distributions beginning to run, 
273, 275 
from being a. feme covert, 273 
being under twenty-one years of age, id. 
being non compos mentis, id. 
the debtor being beyond the seas, 275, 276 

DISCHAEGE. See Bankuuptcy ; Peincipal and Sueety. 
of surety, 235, 236 
of bankrupt, 245, 246 

DISHONOUE. See Bills of Exchange. 
notice of, 124—126 

DISSOLUTION OF COEPOEATIONS. See Coepoeations. 

DISTEESS. See Bankeuptcy; Landloed. 

DISTEIBUTIONS, STATUTE OP. See Exeoutoes and Adminis- 
TEATOES; Kin; Ejndeed. 
settles the devolution of personal property in cases of intestacy, 2 
doubt as to the effect of, on husband's right to wife's estate, 292, 296 
administrator must distribute estate according to, 322 — 324 . 
provisions of, 323, 324 

DISTEINGAS, 

abolished by Eule of Supreme Court in 1880, 99 
notice in lieu of, 98—100, 228 
effect of, 99, 100 

DIVIDEND WAEEANT3, 

Bills of Exchange Act, 1882, applies to, 138 

but does not aflecfc the validity of any usage relating to, id. 

DOCK WAEEANTS, 

indorsement of, defeats right of stoppage in transitu, 34 

DOMICILE, 

of owner, regulates succession to personal property, 3 

DONATIO MORTIS CAUSA, 

does not go to personal representative of deceased, 285 

but becomes the absolute property of the donee, id, 
definition o', id. 
when liable to duty, 329, 330 

DEAMATIC PIECES. See CoPYEianT. 
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DEAWER, 

of bill of exchange, 108, 128 

DEAWINGS. See Copyright. 

DRUNKAEDS, 

not liable on contracts made during a state of intoxication, 41 
contracts by, are not void but voidable, 42 

DUTIES. See Customs and Inland Eevexub Acts. 

payable on the transmission of personal property, 328 — 335 



EARNEST OR PART PAYMENT, 

effect of under Statute of Frauds, 19 

ECCLESIASTICAL GOODS, 

writs of ^. fa. or sequestration against, 226 

EDUCATION, 

of infants, application of income for, 4 

ELIZABETH, STATUTE OP, 

avoids as against creditors, all gifts, alienations, &c., made to defraud 
them, 257—259 

EMBLEMENTS. See Featjds, Statute of ; Tenteeden's, Loed, Act. 

ENCYCLOPEDIAS. See Oopteight. 

ENFOECEMENT OF DEBTS. See Debts. 

ENGEAVINGS. See Copteight. 

EQUITABLE EXECUTION. See Execution. 
how obtained, 228, 229 

EQUITY, 

enforces the duty of trustees, 4 

rules of, to prevail, when in conflict with those of law, 6 
choses in action assignable in, 94, et seq. 

analogy between, and law with regard to the Statute of Limitations, 
273 

EQUITY TO SETTLEMENT, 
wife's, 295 

cannot be claimed by children after her death, id. 



ESTATE. 

personal property cannot be held for an, 3, 5 
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ESTOPPEL. 

as to signature to bill of exchange, 115 

ETCHINGS. See Copyeight. 

EVIDENCE. 

of sale of goods, required under the Statute of Frauds, 13, 15 — 28 
parol, cannot be received to vary written contract, 29. 
but may, to explain it, id. 

or to show that principal is also liable on contract signed 
by agent, 24 
of mercantile customs may be given, 29 
of ownership of shares in joint stock companies, 175 
of patents, 193 
of designs, 199 
of trade-marks, 207 

EXECUTED AND EXECUTOEY OONTEAOTS. See Coxteacts. 

EXECUTION. 

in case of judgment against a firm, 225 

equitable, 228, 229 

of County Court judgments, how enforceable, 229, 230 

when leave must be obtained to issue, 230, 231 

after lapse of six years from judgment in High Court, 230 

or two years in a Countj' Court, id. 
in case of death of parties entitled or liable to execution, id., 231 
in ease of husband on judgment for or against wife, 230 
on judgment of assets in faturo, or quando cieciderint, id. 
against shareholders or public oflicor, upon judgment against a 
joint stock company, id., 231 

EXECUTORS AND ADMINISTEATOES. See Customs and Inland 
Eevenue Acts — Death — Devolxition of Peoperty on Death 
— Legacies. 
when concurrence of, is required before the Court will administer the 

estate of a deceased insolvent, 261, 262 
may retain debts barred by the Statutes of Limitations, as against a 

general legatee or one of the next of kin, 280 
may retain debts duo to themselves though barred by the statute, 282 
power of executor is derived from the will itself, 289 

of administration from the Court, id. 
semhJe husband must take out administration to wife, 296 
where no executor, administration granted, with will annexed, 297 
also where infant is sole executor, id., 298 
or where executor is abroad, 298 
married woman may now be executiix, id. 
bankrupt may be executor though not administrator, id., 319 
but a receiver of the estate will bo appointed, 298 
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EXECUTORS AND ADMINISTEATOES— co«<mte(^. 
appointment of executors, id., 299 
one may act for all, 299 

but Bank of England may require all who have proved to join in 
transfer of stock, id. 
all must be parties to an action, id. 

protection of executor against acts of his co-executors, id., 300 
where one dies the ■whole interest suryives to the other or others, 300 
interest of sole or sole surviving executor may be transmitted to his 
executor, 300 
but not to his administrator, id., 301 

but there must be administration de bonis non, 301, 319 
interest of administrator cannot be so transmitted, 300 
executor may act before probate, 301, 313 
but administrator may not, 313 

and till his appointment the estate vests in the Judge of 
Court of Probate, id. 
what constitutes an executor de son tort, 301 
executor may renounce probate, 301 — 303 

but not if he has proved the will or acted, 303, 313, 314 
effect of renunciation, 301, 302 

before and after citation, 302 
all goods and chattels of deceased go to executor, 303 

but not all choses in action, id. 
when executors can sue for damage done to the jiroperty of deceased, 

303, 304 
Lord Campbell's Act, 304 

funeral expenses and costs of proving will are to be paid first, 301, S04 
debts to be paid next, 304, 305 
priority of debts, 231, 305 
executor may prefer one creditor to others of equal degree, 305 

may retain debt due to him in preference to all other credi- 
tors of equal degree, id. 
is accountable for his own debt, 306 
legacies, 305 — 311 
are liable for a devastavit, 311 

•when carrying on business of testator, are personally liable to credi- 
tors, id. 
executors may compromise, settle, or abandon any debts, id., 312 

but no such power is given to administrators, 312 
no one compelled to be administrator, 313, 314 
who entitled to administration, 314 — 317 
widow or next of kin, 314, 315 
how degrees of kindred are reckoned, 315, 316 
in case of a bastard, the solicitor to the Treasury, 316, 317 
when all the next of kin are abroad, 317 
creditor, if none of kindred will administer, id., 318 
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EXECUTOES AND ABMmiSTRATO^S— continued. 
special and limited administration, 318, 319 
if two administrators, and one dies, the office will suryive to the other, 

319 
when sole administrator dies, there must be administration de honis 

non, id. 
administration, ^en(7en<e lite, when granted, 298, 319 
durante absentia, when, 298, 320 
cmn testamento annexe, 297, 298 
durante minore cetate, 298, 319 
administration bond required, 320 — 322 

regulations respecting, 321, 322 
duties of administrator similar to those of executor, 322 
administrators must distribute estate according to the Statute of 
Distributions, 322—324 
special customs in London and York abolished, 324 
when action can be maintained for legacy, id. 
suit in equity for administration, id., 325 

must bo brought in the Chancery Division, 325 
jurisdiction of the County Court, id., 326 
promise by executor to pay debt of deceased, 326, 327 

not Talid unless there be a good consideration for it, 326 
nor unless it be in writing, id., 327 

and the consideration appear on the face of the writing, 
327 
limitation of actions, 327 

when money in the hands of, may be paid into Court, id,, 328 
may apply to the Court or a Judge for advice, 328 
duties to be paid by, 328—335 

EXHIBITION. 

efiect of, on application for patent, 184, 185 
for copyright in design, 198 

FACTOE. 

liability of, 81 

FACTOES ACTS. 

provision in, as to the holders of documents of title, 34 
protect persons with whom goods are pledged, 79 

FALSE PEETENCES, 

sale of goods obtained by, 11 

FALSE EEPEESENTATION, 

of articles being patented, 195 
of designs being registered, 201 
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FINDER OP GOODS, 
duty of, 81, 82 

FIERI FACIAS. 

writ of, 225—227 

■what may be seized under, 225, 226 

title to goods acquired land fide before actual seizure and without 

notice, protected, 226 
sale of goods under execution exceeding Wl. must be by public 

auction, 226 
when sheriff returns there are no buyers, creditor may sue out 

venditioni exponas, 226 
when sequestration may issue against beneficed clerk, 226, 227 

PIKE ASSUEANCE, 

is a contract of indemnity, 160 

policies of, are not assignable, id. 

assurer must be informed of all material facts respecting the insurance, 

id, 
offices may cause insurance money to be laid out in re-instating or 

repairing the premises burnt down or damaged by fire, id., 161 

PIXTUEES. See Peatjds, Statute of ; Tenteeden's, Loed, Act. 
tenants, are personal property, 1 
contracts for the sale of, 16 

POEEIGN BONDS, 

how far negotiable in this country, 148 
scrip issued before bond, 149 

POEEIGN LAWS. See Cohflict of Laws. 

POEEIGN VESSEL. See Patents. 

use of invention for the purposes of nayigation of, 191 

POEGEET, 

there can be no ratification to, 115 

PEATTD. See Limitations, Statute of. 

PEAUDS, STATUTE OP. See Eaenest; Evidence; Memoeandum in 
Weiting; Part Payment; Tenterden's, Loed, Act. 
provides that delivery of writ to sheriff does not change the ownership 

of property, 12, 13 
applies to the sale of goods of the value of 10?. or upwards, 13, 15 
evidence required under, 13, 15 — 28 

to contracts for the sale of fixtures and emblements, 16 
to contracts not to be performed within one year, 27 
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FEAUDS, STATUTE OF— continued. 
must be pleaded, 28 

applies to promises to answer for the debt of another, 232 
gives husband right to the administration of wife's personal estate, 

292, 296 
applies to promise by executor to pay debt of deceased, 326, 327 

FEAUDULENT CONVEYANCE. &e Bankeuptcy. 
under the Statute of Elizabeth, 257—259 

FRAUDULENT PEEPEEENOE. See Bankktjptcy. 

FEIBNDLY SOCIETIES, 

priority of debts due to, by their officers, 231 

FUNDS. «ee Stock. 

when in the names of two trustees, belong legally to the survivor, 7 

though he may be responsible to others in equity, id. 
standing in the name of a married woman are generally presumed to 

be for her sole use, 97, 98 
transfer of, restrained by notice in lieu of distringas, 98 — 100 
charging order on debtor's interest in, 228 

GAMING, 

contracts by way of, cannot be enforced, 66 

exception to this rule, id. 
commission agent cannot refuse to hand over winnings received by 
him, 57 

GAENISHEE. See Debts. 

GIFT. See Legacies; Portions. 

mere verbal, without delivery, will not pass property, 8 

GOOD FEIDAY, 

when bills of exchange fall due on, 111 

GUARANTY. See Peincipal and Sijeett. 

consideration for, need not appear, 22, n, (cc), 233 



HALF BLOOD, 

in the same position as whole blood, with respect to personal property, 
316 
but not as to right to administer, i'd, 

HEALTH. See PrsLio Health Act, 1875. 
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HEIE 

does not take personal property, 2, 283 

HIRE 

of goods by bailee, 80 

of furniture in hotels, 254, 255 

HOLDER. /See Bills oi' Exchange. 
in due course, definition of, 118 
rights of, 118, 121 

HORSES, 

provisions as to the sale of, 11, 12 
sale of, when stolen, id. 

HUSBAND. fiieeMAEEiED Women; Maeeied Women's Propeety Act, 
1882. 
when liable for wife's antenuptial debts, 47, 265, 282 — 284 
interest of, in wife's property at her death, 292 — 294 
semhJe he must take out letters of administration, 296 



IGNORANCE. See Limitations, Statute of. 

of fraudulent concealment of cause of action, 277 

ILLEGAL CONTRACTS. See Bills op Exchange; Gaming; Public 
Policy; Sunday; Tippling Acts. 
cannot be enforced, 63, 54 
what constitutes illegality, 53 — 55 
when money paid under, may be recovered, 53 

when not, id., 54 
assignments partaking of the nature of maintenance and champerty, 
are, 95 

ILLEGITIMACY. See Bastaed. 

INCORPORATION OF COMPANIES, 162, 172. &e Compaioes Clauses 
Consolidation Act, 1845; Joint Stock Companies. 

INCORPOREAL THINGS. See Choses in Action. 

INDEMNITY. See Pbincipal and Sueety. 
a promise of, need not be in writing, 233 
of executors against acts of their co-executors, 299 
of trustees against acts of their co-trustees, 299, 300 
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INDORSEMENT 

of bills of lading and dock 'warrants, defeats the right of stoppage in 

transitu, 33, 34 
of bills of exchange, 105, 106, 119, 128 

by married women, 119 
of dividend warrants, 138 
of promissory notes, 139 

INDUSTRIAL AND PEOVIDENT SOCIETIES 
are to be -wound up in a County Court, 179 

INFANTS. See Necessaries. 

application of income for the maintenance and education of, 4 
are incapable to enter into contracts, 37, 113 

except for necessaries, 37 — 39 
contracts by, cannot be ratified after they come of age, 37 
are liable for fraud, 38 
■what contracts they may sue on, 39, 40 
may make marriage settlements with the sanction of the Chancery 

Division, 40 
Infants Eelief Act, 1874 ; 37 
Infants Settlement Act, 40 

may be executors, but cannot act as sole ones, 297, 298, 319 
cannot be appointed administrators, 319 

INITIALS, 

■wUl satisfy the Statute of Frauds when intended as a signature, 26 

INSUEANCE. See Fire Assurance ; Life Assurance ; Marine 
Assurance. 

INTEREST, 

when payable of bills of exchange, 129, 268, 270 
when originally allowed, 268 

on mercantile securities, id. 

where promise to pay, express or implied, id. 

on money wrongfully or fraudulently withheld, id. 
when given by statute, id!., 269 

may be given by jury on debts due at a certain time, id. 

on the value of goods wrongfully converted or seized, 269 

a matter of discretion for jury, or Judge of fact, id. 

on calls due from contributory of joint stock company, id. 
when compound, can be claimed, 270 

is payable at £4 per cent, on judgment debts or judgment or order 
of Court, id. 

also on County Court judgments, id. n. (kk) 
when payable in bankruptcy, id., 271 
when in winding up company, 271 

when payment of, takes debt out of Statute of Limitations, 277 — 279 
when payable on legacies, 3Q9 
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INTEBNATIONAL AND COLONIAL AERANGEMENTS,' 

for the protection of inventions, designs, and trade-marks, 208, 209 

INTEBNATIONAL AND COLONIAL COPYEIGHT ACT, 1886. See 
Copyright. 
provisions of, respecting literary and artistic works first published 
abroad, 222, 223 

INTESTACY. Sec DisTMBtrTiONS, Statute of. 

in case of, personal property goes to the next-of-kin, 2 

administration must be taken out to enable the property to be 
dealt with, 286—288, 312—325 

INVENTOE, 

who is the " true and first," in applying for a patent, 182 

lOU, 

is an acknowledgment of debt only, 141 
does not require a stamp, id, 

unless it contains a promise to pay, id. 



JOINT DEBTOES. See Limitations, Statute of; Mercantile Law 
Amendment Act, 1856. 

JOINT OWNEESHIP. See Partners. 
in personal property, 5 
of stock in the public funds, 7 

JOINT STOCK COMPANIES. See Companies Clauses Consolidation 
Act, 1845. 
originally could only be incorporated by royal charter or by Act of 

Parliament, 162 
when they may be parties to bills of exchange, 114 
power of, to issue debentures, 142 

mortgages and charges affecting property of, must be registered, 147 
shares in, are personal property, 162, 172 

are choses in action, and do not come within the "order and dis- 
position clause " in the Bankruptcy Act, 252, 253 
Letters Patent Act, 1839 ; 162 

powers conferred by, 162 — 164 
Companies Clauses Consolidation Act, 1845; 164 — 168 
Companies Acts, 1862 to 1886 ; 168 
previous Acts repealed, id., 169 

partnerships of more than a certain number of persons pro- 
hibited, 169 
seven or more persons may form an incorporated company, 170 
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JOINT STOCK COMPANIES— coniwMcd. 

Companies Acts, 1862 to 1886 — continued. 

■what memorandum of association must contain, 170 
liability of members may be limited or unlimited, id., 171 

may be " limited by shares " or "limited by guarantee," 170 

of members may be limited, and of directors or managers 
unlimited, 171 
efiect of carrying on business with, less than scTen members, id. 
articles of association, id. 
registration effects incorporation, 172 
names of every member must be registered, id. 
transfer of shares, id. 

need not be by deed, id. 
Leeman's Act, 1867; 172, 173 

regulates sale of shares and stock in banking companies, 
173 
capital may be increased or reduced, id. 
name may be altered, id. 
regulations as to calls, id., 174 
shares subject to payment of the whole amount thereof in cash, 174 

exception, id. 
notice of alteration of capital must be given to the registrar, 175 
when share warrants may be issued, id. 
no notice of trust to be entered on register, id. 
certificate is prima facie evidence of members' title to shares, id. 
what contracts must be stated in prospectus, id. 
reason for stating contracts, 176, 177 
windiog up, 177—179, 263—265 

by the Court, 177, 178 

voluntary, 178 

under supervision of Court, id. 

of unregistered companies, id. 

by County Court, id., 179 
of building societies, 179 
of industrial and provident societies, id. 
execution cannot be issued against shareholders or pubho officer 

without leave, 230, 231 
winding up, 263 
when company can be wound up, id. 

when unable to pay its debts, id., 264 
who may present petition, 263 

when contributory may, id. 
who are oontributories, 264, 265 

settling lists of, 265 
when married woman liable as, id. 
when her husband liable, id. 
how far rules of bankruptcy are applicable, 266 
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JOINT STOCK COMPANIES— continued. 

Companies Acts, 1862 to 1886— continued. 

what proceedings after commencement of, are void, 266, 267 
■when interest payable on calls, 269 
■when on debts in winding up, 271 

such debts are in the nature of a specialty, 281 

JUDGMENTS. /See Debts; Execution. 
enforcement of, 224, 226 
priority of, 231, 232 

JUDIOATUEE ACTS, 1873, 1875 

rules of equity to prevail, when in conflict with those of law, 6 n. (u) 
assignment of choses in action, 100 
equitable execution, 228, 229 
administration of assets of deceased insolvent, 232 
what rules of bankruptcy are to prevail in the winding up of com- 
panies, 266 
transfer of Court of Probate to High Court of Justice, 288, 289 
administration of the estates of deceased persons, assigned to the 
Chancery Division, 324, 325 

JUDICIAL SEPAEATION, 

effect of, on wife's property, 42, 43 

KIN, 

right of next of, to administer, 288, 297, 314 

KINDEED, 

mode of reckoning degrees of, 314 — 316 

property of intestate divided among, according to the Statute of Dis- 
tributions, 322—324 



LANDLOED, 

power to distrain in case of bankruptcy, 249 

LAW, 

rules of, not to prevail against those of equity, 6 

assignment of choses in action, not permitted by, 93 

apply to bills of exchange, &c., except where modified by the 

Bills of Exchange Act, 1882 ; 107 
as to interest payable on debts, 268 

extinguished a debt due from an executor to his testator, 306 
analogy between, and equity with regard to the Statute of Limita- 
tions, 273 
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LAECENY ACT, 1881, 

when stolen property reverts to owner, even after sale in market 
overt, 9, 10 

LECTUEES. See Copteight. 

LEEMAN'S ACT, 172, 173. See Joint Stock Companies. ^ 

LEGACIES. See Customs and Inland Eevenue Acts ; Executors and 
Administhatoes. 
lapse of, 290 

to be paid after debts, 306 

to creditor generally presumed to be meant as satisfaction of debt, 305 
to debtor not so, unless clear evidence of being so intended, 305, 306 
to charity, when valid, 306 
may be general or specific, id. 
specific, definition of, id., 307 

ademption of, 307, 308 
abatement of, 308 
demonstrative, definition of, id. 
when to be paid, id., 309 
when interest is payable on, 309 

when personal estate to be converted and invested upon securities, id. 
to infants or persons abroad to be paid into the Bank of England, id. 
vested or contingent, id., 310 
disposition of residue, 311 
limitation of time for bringing actions in respect of, 327 

LEGACY DUTY ACTS, 

duties payable under, 330 —332 

LETTEES PATENT. See Joint Stock Companies. 
granting of, to certain companies, 162 — -164 
liabilities of members in, 163 
transference of shares in, 164 

LETTEES PATENT ACT, 1837. See Joint Stock Companies. 

LICENSES. See Patents. 

when patentee may be compelled to grant, 192 

LIEN, 

of transferee of bills of lading, &o., who has made advances on the 

value of goods therein mentioned, 34 
nature of, 82, 83 
particular and general, S3 
rule of Supreme Court as to claim of, 84 
of solicitor, id. 
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LIFE ASSUEANCE, 

is not a contract of indemnity, 151 

policies of, are now assignable bj' statute, 150, 152, 153 

forbidden on marriages, births, cbristenings and service, 151 
and on lives wberein assured has no interest, id. 
may be effected by a married woman on her own or her husband's, 
153, 154 
or by husband or wife for benefit of the other and of their 
children, 154 
effected by a man on his own life for the benefit of his wife and 
children, are not voluntary settlements within the Bankruptcy 
Act, 257 
assurers must be informed of all material facts respecting the 

insurance, 160 
companies are regulated by the Life Assurance Companies Acts, 
1870 to 1872; 170 

LIMITATIONS, STATUTE OP, 

payment of debts can only be enforced within prescribed period, 271 
simple contract debts, six years, 271, 272 
specialty debts twenty years, 271, 281 

further period allowed when creditor under certain disabilities, 
271—275, 281 
which must have existed when cause of action arose, 275 
married women no longer under disability, 274 
in actions by or against executors or administrators, 275 
in actions against two or more joint debtors, 276 
effect of fraudulent concealment of cause of action, 277 
debt barred, may be revived by promise to pay or acknowledgment, 
id. 
such promise or acknowledgment must be in writing, 277, 278 
may be signed by agent duly authorized, 278 
debt barred may also be revived by part payment of capital or 
payment of interest, 277, 279, 280 
appropriation of payments for this purpose, 280 
executor or administrator may retain debt barred by statute, as 

against a general legatee or one of the next of kin, id, 
the Statute cannot be set, up unless it is pleaded, 281 

when it ceases to run, 282 
as to legacies and claims on the personal estate of an intestate, 327 

LITHOG-EAPHS. See Copyeight. 

LOANS 

on interest, to be paid out of capital, do not^er se constitute a partner- 
ship, 7 

by married woman to her husband for the purpose of his trade or 
business, 248, 249 
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LONDON, 

by custom of, a, feme covert migM be a sole trader, 42 

LOED CAMPBELL'S ACT. See Campbell's, Loed, Act. 

LOED ST. LEONABD'S ACT. See St. Leoxaed's, Loed, Act. 

LOED TBNTEEDEN'S ACT. See Tehteeden's, Loed, Act. 

LUNATICS, 

as a general rule cannot enter into a contract, 37, 41 
■when liable on contracts, 41, 42 



MAGNA CHAETA, 

provision in, as to dLsposition of personal property at doatb, 2S6 

MAINTENANCE, 

definition of, 95 

assignment partaking of tlie nature of, not permitted, id. 

MAEINE ASSUEANCE, 

is a contract of indemnity, 135 

policies of, are now assignable by statute, 155, 158, 159 
assured must have interest in, 155, 156 
except in certain cases, 156 
what may be insured, loY 
" bottomry '' and " respondentia," id. 
policies may be either open or valued, id. 

names to be inserted in, 158 
assurer must be informed of all material facts respecting the assur- 
rance, 160 

MAEKET OVEET. SceHoESEs; Laeceny Act, 1881 
definition of, 8 
sales in, 8, 9, 11, 12 

•when avoided by Larceny Act, 1881 ; 9, 10 
sale of horses in, 11, 12 

MAEEIAGE SETTLEMENTS. See Anticipatiok. 

how affected by the Married Women's Property Act, 1882 ; 45, 48, 49 

are still desirable, 49 

may be made by infants with the sanction of the Chancery Division, 

40 
made before and in consideration of marriage, are good against trustee 

in bankruptcy, 256, 257 
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MAEEIED WOMEN. See ConvetanciivG and Law or Propektt Act, 

1881; HrsBAND; Life Assurance; Makeibd Women's Property 

Act, 1882; Wife; Widow. 
could not contract at common law, 37, 42 

except when husband was civiliter mortuua, 42 

or she was a sole trader by the custom of London, id. 
effect of decree of "judicial separation" on, 42, 43 
property held to separate use of, 43, 44 
since Married Women's Property Act, may generally hold and deal 

with property as a feme sole, 44, 274, 282 
and are generally liable on their contracts, 45 
liable for ante-nuptial debts, 47, 265, 282 

effect of settlements on, 45, 48, 284 
may now sue in their own names, 47, 48 
are primd facie supposed to be entitled to certain choses in action 

standing in their names, 97, 98 
indorsement of bills of exchange by, 119 

may effect policies of life assurance for certain purposes, 153, 154 
may commit an act of bankruptcy, 240, 241 
in case of loans to husband for his trade, can only claim dividend after 

other creditors, 248, 249 
no longer under a disability to sue withiu the Statute of Limitations, 

273, 274 
liable as contributories in the winding-up of joint stock companies, 

265 
may dispose of propeity by will, 44, 291, 292 

subject to marriage settlements, 291 
" paraphernalia," rights to, 293, 294 
equity to a settlement, 295 
probate to will of, is now general, 297 
may be executrix without her husband's consent, 298 
reversionary interests of, 294 

MAEEIED WOMEN'S PEOPEETY ACT, 1882, 
definition of property in, 2 
enables a married woman generally to hold and dispose of property 

as if she were a feme sole, 44, 274 
does not interfere with settlements, or realization on anticipation, 
45,48 

unless created by. the woman herself, 45, 48 
affects husband's liability for wife's ante-nuptial debts, &c., 47, 265, 

282—284 
affects certain choses in action, 97, 98 
gives power to eflect policies of life assurance, 153, 154 

or to make a will, 291, 292 
affects loans from wife to husband, 249 
power of appointment, not separate property within, 251, 252 

E B 
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MAXIMS, PHEASES, &c. 
domitce natures, 1 
inobilm aequuntur personam, 3 
qiim ipso tisu consumunfur, 4 
jus accrescendi inter mercatores locum non hahet, 6 
f nidus indusiriales, 17 
sub potestate viri, 42 

v'ir et uxor sunt quasi unica persona, quia caro una, sanguis unus, id. 
oil' inter mortuus, id. 
fieri facias de bonis ecclesiasiicis, 226 
sequestrari facias de bonis ecclesiasiicis, id. 
solvitur in modurn solventis, 280 
recipitur in modum recipientis, id. 
cum testamento annexe durante minore cetaie, 298 
durante absentia, id., 320 
pendente lite, id., 319 
actio personalia moritur cum, persona, 303, 304 
ad colligendum bona defimcti, 318 

MEMOEANDUM IN WEITING. ySeeCoOTEACT; Feauds, Statute of; 

PeHTCIPAL AMD SUEETY; SlGNATTJEE. 

respecting the sale of goods of tlie value of £\Q or upwards, 15, 16 

need not be in. one document, 20 

contents of, 22 

may be signed by agents, 24 

signature of, 25 

respecting contracts not to be performed witHn one year, 27 

MEMOEANDTTM OP ASSOCIATION. See Joint Stock Companies. 
wliat it must contain, 170 
liability of members of companies may be limited by, 170, 171 

MEECANTILE CUSTOMS. See Custom of Teade. 

MEECANTILE LAW AMENDMENT ACT, 1856, 

provisions as to bond fide sale of goods before seizui'eor attacbment, 12 
power to order execution to issue for tbe delivery of goods, 35 
decision under, as to acceptance of bill of exchange, 112 
protects title to goods acquired bond fide before actual seizure and 

without notice oifi. fa., 226 
consideration for guaranty need not be in writing, 22 n. (a;), 233 
effect of a change in a firm of partners to or for whom a guaranty has 

been given, 234 
rights of surety on paying debt, 236, 237 
as to Statute of Limitations in case of accounts, 272 

in case of two or more joint debtors', 276 
disabilities to sue, 273, 275, 281 n. (A) 
acknowledgment or promise to pay, 278 
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MEEOHANT SHIPPING ACTS. See Ships. 

MINES, 

company engaged in working, subject to the jurisdiction of the 
Stannaries, not within the Companies Act, 1862 ; 169 

MONOPOLIES, STATUTE OE, 
as to patents, 180, 182 

MORTGAGE. See Bills of Sale. 
transfer of goods by, 61 
of registered ship or share therein, 89 

certificate of, id. 
affecting property of a limited company, must be registered, 147 

also aflecting the property of companies incorporated under the 
Companies Clauses Consolidation Act, 1845 ; 148 

MOETGAGE DEBBNTUEE ACT, 1865. See Debentitees. 

MOVABLES. See Peesonal Peopeett. 
what they are, 1 

contrasted with real or immovable property, 2 
were formerly of little consideration, id. 
unaffected by rules of feudal law, id. 
now often of more value than i^roperty in land, id, 

MUSICAL COMPOSITION. See Copteight. 



NECESSAEIES, 

infant is liable on contract, for, 37 — 39 
what are, 39 

NEGOTIABLE INSTEUMENTS. See Assignment; Bills or Exchange ; 
Bills of Lading; Cheques; Dividend Waeeanxs; Dock 
Waeeants, 

NEGOTIATION 

of a bill of exchange,, what amounts to, 119 

NEXT OF KIN. See Kin; Kindred. 

NOTICE 

of dishonour, 124—126 

of assignment of choses in action, 97, 100 

in lieu of distringas, 98 — 100, 228 

of increase of capital in joint stock companies, 175 

B E 2 
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OPEIOIAL EEOEIVEE. See Batobuptoy. 

OEDBE AND DISPOSITION. See BAKKRurTCY, 

OWNEESHIP. /Sec Houses ; L^vhceny Act; Market Ov:ert. 
personal property the subject of absolute, 3 
of vendor, generally neoessarj' to validity of sale, 8 
except in sales in market overt, 8, 9 

PAINTINOS. See Copyright. 

PAEAPHEENALIA, 

wife's rigM to, 293, 294 
definition of, id., id. 

PAETIES TO BILLS OP EXCHANGE, 
definition of, 105, 106 
who may be, 113 — 115 
liabilities of, 128, 129 

PAETIES TO CONTEACT. Bee Bills of Exchange; Contract; 
Drtxn-kards; Infants; Lunatics; Married Women. 
who may be, 36, 113 
who are incompetent, 36, 37, 113 
infants, 37 

married women (at common law), 42 
persons non compotes mentis, including drunkards, 41, 42 

PAETNEES. See Bankruptcy; Joint Stock Companies; Survivor- 
ship. 
liability of, 6 

how qualified by Bovill's Act, 7 
proceedings against in bankruptcy, 241, 247, 248 

PAETNEESHIPS. See Joint Stock Companies. 

of more than a certain number of persons prohibited, except as joint 

stock companies, 169 
enforcement of judgments against, 225 

PAET PAYMENT, 

effect of, under Statute of Frauds, 19 

PATENTS. See Designs; Trade Marks. 
definition of, 180 
right to grant, 180, 181 
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PATENTS— conimueA 

are now regulated by the Patents, Designs and Trade Marks Act, 
1883; 181 

"patent," "patentee," and "invention," meaning of, 182 
■who may apply for, id. 
may be granted to two or more jointly, id. 
how application for, must be made, id.'\ 
who is " true and first inventor," 182—184 
what is subject matter of, 184 
how affected by exhibition, 184, 185 
specification, provisional and complete, 185 — 187, 190 

amendment of, 188 
comptroller and examiner, 186 
where there are more applications than one iu respect of the same 

invention, 187 
grounds of opposition to, 188 
grant of, 189 

when it may be refused, 190 
provisional protection, id. 
loss or destruction of, id. 
extent and duration of, id., 191 
effect on crown and ofBcers of the crown, 191 
user on board a foreign vessel, id., 192 
when patentee may be compelled to grant licences, 192 
revocation of, id., 193 
assignment of, 193, 194 
register, what to be entered on, id., id. 
no notice of any trust, 194 

prohibition of threats of legal proceedings, id., 195 
penalty for falsely representing an article to be jDatented, 195 
arrangements for protection of foreign and colonial, 208, 209 

PAWN OE PLEDGE. See Pawnbrokees; Factoes' Act. 
goods may be transferred as, 76 
property of pawnee in the goods, 77 
rights and liability of pawnor and pawnee, 77, 78 
is not within the Bills of Sale Act, 64, 78 
is a species of bailment, 80 

PAWNBEOKBES, 

business of, is now regulated by Pawnbrokers' Act, 1872, 78 

PAYEE, 

of bill of exchange, 108, 109 

PAYMENT 

of interest or part of capital due, effect of, 277 — 280 
by one of two or more joint debtors, 278 
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PAYMENT— con^inueri. 

appropriation of, 280 

of bills of exchange for honour, 132 

of capital of joint stock companies by moans of calls, 173, 174 

of legacies, 308, 309, 327 

PAYMENT INTO COURT 

by trustees, executors and administrators, 327, 328 

PENALTIES, See Copyright; Designs. 

PERPETUITIES. See Thellusson Act. 

personal property can only be tied up for a limited period, 5 

PERSONAL PROPERTY. See Choses in Action; Choses in Posses- 
sion; Movables. 

definition of, 1 

in Wills Act, 2 

contrasted with real or immovable property, id. 

heir does not take, id., 285 

is subject to the domicile of owner, 3 

is the subject of absolute ownership, id. 

limited interests in, can only be given by means of trustees, id. 

there cannot be future interests in articles quce ipso usu consu- 
muntur, 4 

may be owned by several jointly, 5 

PERSONAL REPRESENTATIVES. /SeeExECUTOESANDADMiNisTRATOES. 
personal property devolves upon, 2, 3, 285, 303 

PHOTOGRAPHS. See Copyright. 

PICTURES. See Copyright. 

PIRACY. See Copyright; Designs; Patents. 

PLEADING, 

the Statute of Erauds must be pleaded, 28 
also the Statute of Limitations, 281, 282 

PLEDGE. See Pawn. 

POLICIES OE ASSURANCE. See Eire Assurance ; Life Assurance ; 
Marine Assurance. 

PORTIONS, 

to children, 305, 323 
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POWEES, 

must be conferred on trustees, for the purpose of giving limited 

interest in personal property, 3 
which, of bankrupt can be exercised by his trustee, 251, 252 
of executor or administrator, whence derived, 289 
of appointment, exercised by will, 290 

PRESENTMENT. See Bills of Exchange ; Peomissoey Notes. 

PfilNCIPAL AND AGENT, 

agents may sign so as to charge principals under the Statute of 

Frauds, 24 
when personally liable, 24, 26 

when not, 25 
effect of agent signing bill of exchange, 116 

agent may sign acknowledgment or promise to bar the Statute of 
Limitations, 278 

PRINCIPAL AND SURETY, 

promise to answer for the payment of a debt by another, must be in 

writing, 232 
must be made to the person to whom surety is liable, id. 
consideration for promise need not be in writing, 233 
but must be proved if questioned, id. 
what it may be, id. 
mere promise to indemnify against liability need not be in 

writing, id. 
principal must continue liable, 234 

unless surety has contracted to the contrary, id. 
effect of a change in a firm of partners, id. 
demand on principal not necessary to charge surety, 235 
mere forbearance to sue does not discharge surety, id. 
modes of discharging surety, id., 236 
time being given to principal, 235 
an alteration in the contract between the principals, id. 
principals dealing together so as to prejudice surety, id. 
when debt becomes due, surety may call on principal to discharge it, 

236 
surety on paying debt is entitled to the benefit of all the securities 
which the creditor has, id., 237 
and to contribution from co-sureties, if any, id. 
representation as to solvency of any person, must be in writing, 237, 238 

PRIORITY. See Bankeuptcy; Oeown; Debts; Executors and Adminis- 

TBATORS. 

PROBATE. See Customs and Inland Revenue Acts ; Devolution of 
Peopeett on Death; Executoes and Admintsteatoes; Will. 
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PfiOBATE, COUET OF, 

jurisdiction of, transferred to the High Court of Justice, 289 

PEOMISB. See ExECUTOES AND Administeatoes ; Limitations, Statute 
OF ; SiGNATUEE ; Tenteedbn's, Loed, Act. 
to pay a debt barred by the Statute of Limitations, must be in 
writing, 277, 278 
may be made by an agent duly authorised, 278 

PEOMISSOEY NOTES, 

Bills of Exchange Act, 1882, applies to, 138, 141 

form of, 138 

■were not transferable at common law, 139 

definition of, id. 

inland or foreign, definition of, id. 

are incomplete until delivery, id. 

may be made by two or more makers jointly, or jointly and SBYerally, 

140 
when payable on demand, must be presented for payment within 
reasonable time, id. 

what is reasonable time, id. 

when presentment necessary, id. 

where to be presented, id. 
liability of maker^ id., 141 

PEOPEETY. See Peesonal Peopeett. 

definition of, in Conveyancing Act, 1882, 1 

in Married Women's Property Act, 1882, 2 

PEOSPECTUS, 

respecting the formation of joint stock companies, 17o — 177 
object of legislation concerning, 176, 177 

PEOTEST, 

of bills of exchange, 126—128 
when necessary, 127 

PUBLIC HEALTH ACT, 1875, 

contracts under, made by an urban authority whereof the value 
exceeds £50, must be under seal, 51 

PUBLIC POLICY, 

assignments or contracts against, cannot be enforced, 53 — 56, 94 

EAILWAY COMPANIES 

are empowered to issue debenture stock, 143, 144 
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EATIPIOATION 

of signature to bill of exchange, 115 
cannot be to a forgery, id. 

EECEIVBR, 

appointment of, for purpose of equitable execution, 228, 229 

EECEIYING OEDEE. £(ee Bawketjptcy. 

EEGIMENTAL DEBTS 

of officers or soldiers, priority of, 231 

EEGISTEE. See Eegisteation. 

EEGISTEATION 

of bills of sale, 65, 66 

of British ship, 86—90 

of mortgages and charges affecting the property of companies, 147, 148 

of memorandum of association, ITO 

of names of members of joint stock companies, 172 

of patents, 193, 194 

of designs, 197, 198 

of trade-marks, 202—208 

of names and addresses of proprietors of, 207 
of cutlery by Cutlers' Company on Sheffield register, 208 
of copyright in books, 215, 216 

in paintings, drawings and photographs, 221 

EENUNCIATION OP PEOBATE. See Executors and Administeatoes. 

BEPEESENTATION. See Peincipal axd Sueety ; Tenteeden's, Loed, 
Act. 
as to the character or credit of others, must be in writing, 237, 238 

EEPTJTBD OWNEESHIP. See Bankeuptoy. 

EESPONDENTIA, 

definition of, 157 

EETAINEE. SeeExECUTOES and Administeatoes. 

EEVEESIONAEY INTEEESTS. See M^uieied Women. 
wife's power of dealing with, 294 

EEYOCATION 

of banker's authority to pay cheques, 136 
of patents, 192, 193 
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SAVINGS BANK, 

priority of debts due to, by its officers, 231 

SOEIP. See Foreign Bonds. 

SCULPTUEE. See Copyright. 

SEAL, 

consideration is presumed in a contract under, 13, 116 

corporation formerly could only contract under, 49, 113 

contracts under Public Health Act, 1875, exceeding £50 in value, 

must be under, 51, 52 
certificate under, is primd facie evidence of membership in joint stock 

companies, 175 

SEAS. See Limitatiok"s, Statute or. 

absence of debtor beyond, 271, 272, 275 
of creditor, 273, 281, n. {h) 

SECUEED OEEDITOES. See Bankeuptot. 

SEQUESTEATION 

against a beneficed clerk, 226, 227 

writ of, against a person disobeying order of Court, 229 

SET OFF, 

how right of, afiects assignee of choses in action, 96, 159 
in bankruptcy, 247 

SETTLEMENT. See Bankruptcy ; Elizabeth, Statute of ; Marriage 
Settlements. 
how efieoted, 3 
voluntary, when void in bankruptcy, 255 — 259 

when under Statute of Elizabeth, 257—259 
wife's equity to, 295 

her children cannot insist on, after her death, id. 

SHAEES. See Joint Stock Companies. 

SHEFFIELD EEGISTEE. See Trade Marks. 
of trade-marks on cutlery, 208 

SHEEIFF. See Execution ; Fieri Facias ; Venditioni Exponas. 

on execution for a sum exceeding £20, must sell by public auction, 

226 
protection of title to goods, acquired before seizure and without notice 
of delivery of writ to, id. 
and must retain the net proceeds for fourteen days, 250 
gives a good title to purchaser of goods, id., 251 
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SHIPS, 

provisions of Merchant Shipping Acts respecting, 85, 86 
definition of " British, ship," id. 

must belong to natural-born British subjects, 85 

or persons made denizens, 86 

or bodies corporate established in the United Kingdom, id. 

alien cannot be o'wner of, id. 

must be registered, id. 

property in, to be divided into sixty-four shares, 87 

there may be joint owners of, id. 

declaration to be made by registered owner, id. 

trusts not to be entered in register, id. 

but equities may be enforced against owner's and 
mortgagees, 88 

transfer of, id. 

transmission of shares in, id. 

mortgage of, 89 

when certificate of mortgage or sale may be obtained, id. 

when re-registration is necessary, id. 

transfer of registry, 90 
charter party, description of, id. 
" general ship," definition of, id. 
bill of lading, id. 

registered mortgage of, not affected by act of bankruptcy, 255 
use of patent on board foreign, 191 

SIGNATUEE, 

to memorandum in writing within the Statute of Frauds, 25 

of both parties not necessary, id. 

initials wiU. suffice, 26 

may be contained in a telegram, id. 

maybe by agent lawfully authorized, 24 — 27, 116, 278 
to bill of exchange. 111, 112, 115 
to a guaranty, 232 

to representations of solvency, or promises to pay, or acknowledgment 
of debt, within Lord Tenterden's Act, 237, 238, 277, 278 

SIMPLE CONTEACT DEBT. See Limitations, Statute of. 
when action on, must be commenced, 271, 281 

SOLICITOE'S LIEN. See Lien. 

SOLVENCY. Bee Peincipal and Sueety; Eepeesentation ; Tenter- 
den's, LoED, Act. 
representations as to, or character or credit of others must be in 
writing, 237, 238 
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SPECIALTY. See Limitatioks, Statute of. 

■when action on, must be commenced, 271, 281 
payment of, 231, 232, 305 

SPECIFICATION. See Patents. 

SPEOIEIC LEGACIES, 

definition of, 306, 307 
ademption of, 307, 308 
abatement of, 308 

STAMP, 

when fresh required, by alteration in bill of exchange, 130 
not required for an I. O. U., 141 

or for debentures, 142 

ST. LEONAEDS', LOED, ACT, 

. provision in, relieving trustees against default of co-trustees, 299, 300 

STANNARIES. See Mines. 

STATUTE OF DISTRIBUTIONS. See DisTEiBriioNS, Statute or. 

STATUTE OF ELIZABETH. See Elizabeth, Statute of. 

STATUTE OF FEAUDS. See Fbauds, Statute of. 

STATUTE OF LIMITATIONS. See Limitations, Statute of. 

STATUTE OF MONOPOLIES. See Monopolies, Statute of. 

STOCK. See Debentures ; Funds. 

can only be settled by the intervention of trustees, 3 
in joint stock companies, 165 — 168 

STOLEN GOODS. See Laeoent Act ; Market Overt. 
sale of, 8-12 

STOP OEDEE, 

■when person interested in fund may obtain, 100, 228 

STOPPAGE IN TRANSITU, 
■when it arises, 31, 32 
ho-w defeated, 33, 34 

SUCCESSION DUTY ACT, 

duties nayablQ under, 331 — 335 
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SUNDAY, 

wliat sales or contracts on, are illegal, 59, 60 
when bills of exchange fall due on, 111 

SUEVIVOESHIP, 

See CoNVETANcma and Law of Peoperty Act, 1881 ; Funds. 
benefit of, may exist with, respect to personal property, 5 

exception in case of partnership, 6 
in case of the public funds, 7 
of executors, 300, 319 
of administrators, 319 



TELEGEAM, 

signature within the Statute of Frauds may be contained in, 26 

TENANT'S PIXTUEES 

are personal property, 1 

TENTEEDEN'S, LOED, ACT, 

extends Statute of Frauds to goods not in. existence at time of contract, 

15, 27 
applies to contracts for the sale of fixtures and emblements, 1 6 

to representations respecting the character and credit of others, 

237, 238 
to promises to pay or acknowledgments of debt to bar the Statute 

of Limitations, 277, 278 
to payments of interest on part-payment of capital to bar same 
statute, 279, 280 

THELLUSSON ACT 

prescribes periods during which income may be accumulated, 5 

TIPPLING ACTS, 

sale of spirituous liquor, when illegal under, 58, 59 
provisions of County Courts Act, 1867, as to sale of ale, porter, beer 
cider, or perry, 59 

TITLE. See Stolen Goods. 

of ownership generally necessary to yalidity of sale of choses in pos- 
session, 8 
exception in case of sale in market overt, id, 
documents of, 33 

bills of lading, id, 

indorsement of, defeats right of stoppage in transitu, 33, 34 
dock warrants, 34 
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TEADE MARKS, 

originally no property in, 201 

but persons might be restrained in equity from using them fraudulently, 

■id, 
statutes for protection and registration of, 201, 202 
what they must contain, 202 
registration of, 202—208 
application for, 202, 203 

must be advertised, 203 
may be opposed, 203, 204 
when claimg^d by two or more persons, 204 
identical or nearly resembling trade marks must not be registered, 

id. 
criterion whether resemblance is such as to deceive, 204, 205 
several may be registered in a series by one proprietor, 205 
may be registered in any colour, id. 
what may be entered on register in addition to, 206 
no damages for infringement can be recovered before, id. 
fresh fee must be paid every fourteen years, id. 
may be added to or altered with leave of Court, 207 
may only be assigned in connection with good- will of business, id, 
register, what must entered on, 207, 208 
no notice of any trust, 207 
may be rectified by order of Court, 208 
provision for the registration of the Cutlers' Company in the 
" Sheffield Register " of trade marks on cutlery, &o., id. 
arrangement for the protection of foreign and colonial, 208, 209 

TEANSPBE. See Assignment ; Baegain anb Sale ; Bills op Exchange ; 
Bill of Sale; Choses in Action; Choses in Possession; 
Companies Clauses Consolidation Act, 1845 ; Contract ; 
Eeauds, Statute oe ; Joint Stock Companies ; Market 
Otebt. 
of goods, 8 

by delivery, id. 

by contract, 13 

time of, 31, 32 

by indorsement of bills of lading, 33, 34 

of dock warrants, 34 
by way of mortgage, 61 
by way of pawn or pledge, 76 
by bailment, 79 
of ships, 88 

TEEES, 

cut or blown down, are personal property, 1 

when contracts for the sale of, are within the Statute of Frauds, 17, 
19 
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TEUSTEB IN BANKRUPTCY. See Bankeuptcy. 

TRUSTEES, 

necessary to give limited or successive interests in personal property, 3 
may apply income for education or benefit of infants, 4 
are in law owners of tie property transferred to ttem, id. 

but accountable for it in equity to tbeir cestuis que trust, id. 
appointment of others in case of bankruptcy of, 262 
relief granted to, in Lord St. Leonards' Act, 299 
payment into Court by, 327, 328 

TRUSTS, 

not noticed in register of British ships, 87 
or of joint stock companies, 175 
or of patents, 194 
or of designs, 199 
or of trade marks, 207 



UNREGISTERED COMPANIES, 
winding up of, 179 



VENDITIONI EXPONAS, 

when writ of, may besued out, 226 

VENDOR AND PURCHASER. See Bargain and Saie ; Stoppage in 

TRANSITU. 

effect of bargain and sale, 13, 14, 31 
rights of unpaid Tender, 31 
when vendor fails to deliver, 35 
when buyer may reject goods, 35, 36 

VOLUNTARY SETTLEMENTS. See Bankruptcy ; Fraudulent Con- 
veyance; Settlements, 



WAGER. See Gaming. 

WARRANTY, 

when it exists, 35 

difference between, and a condition, 35, 36 

WIDOW, 

when entitled to administration, 288, 314 

share of, under Statute of Distributions, 322, 323 



384 INDEX. 

"WIFE. See Equity to Settlement ; Husband ; Maebied Women. 
equity of, to a settlement, 295 

cannot be insisted on by her children after her death, id. 

WILL. See Death ; Devolution oe Peopeett on Death ; Executoes 
AND Administeatoss ; Legacies. 
of personalty, history of, 285 
all personal property may be disposed of by, 289 
formalities requisite in, 290 
speaks from the death of testator, id. 
is revocable in his lifetime, id. 
may be made by married 'Women, 44, 291, 292 
probate of, 296—298 
in county court, 297 
in common form, 296 
in solemn form, id. 
•where no executor administrator maybe appointed with will annexed, 
297 

WINDING-UP OP COMPANIES, 177—179, 263—267. Bee Joint Stock 
Companies. 

WfilT. See Debts ; Deliveet ; Execution ; Fiebi Facias ; Sequbstea- 
tion; Tenditioni Exponas. 



YEAE, 

contracts not to be performed within, must be in writing, 27, 28 
executor has space of, to pay legacies in, 308, 309 



THE END. 
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I and 1884 ; The Married Women's Property Act, 1882 and 1884 ; and the 

Rules of the Supreme Court. By L. A. Goodbve, of the Middle Temple, 
Barrister-at-Law. Royal Bvo. Price II. Is. cloth. 1885. 

*** QUESTIONS ON THE ABOVE. Price 2s. 6d. 

Tudor's Leading Cases on Mercantile and Maritime Law. 

A Selection of Leading Cases on Mercantile and Maritime Law, with Notes. 
By Owen Davies Tudor, Esq., Barrister-at-Law. Third Edition. Royal 8 vo. 
Price 21. 2s. cloth. 1884. 

Fowler on Colliers and Collieries. 

A Handbook of the Law relating to Colliers and Collieries. By John Coke 
Fowler, Esq., Barrister-at-Law, Stipendiary Magistrate for Swansea, and' 
Deputy-Chairman of the Glamorganshire Quarter Sessions. Fourth Edi- 
tion. Demy 16mo. Price 7s. 6d. cloth. 1884. 

Rouse's Practical Man. 

Rouse's Practical Man : giving nearly 400 carefully prepared Forms in 
Legal Matters requiring prompt attention, and a complete collection of Tables 
and Rules applicable to the Management of Estates and Property, and to the 
Calculations of all Values dependent on Lives, Reversions, Terminable Pay- 
ments, &c., also an inexpensive mode of rendering Heath Land a most valu- 
able part of an Estate. By Rolla Rouse, Esq., of the Middle Temple, 
Barrister-at-Law. Sixteenth Edition. In 1 Vol. Price 10s. 6d. cloth. 1884. 

Rawlinson's Municipal Corporations Act. 

The Municipal Corporations Act, 1882, and the General Rules made in pur- 
suance thereof, and the Acts since passed for amending the same, and other- 
wise in relation to Municipal Corporations ; with Notes and References to the 
Cases thereon ; and an Appendix, containing the principal Statutes referred to, 
including those relating to Mandamus, Quo Warranto, and also Registration 
and Corrupt Practices at Parliamentary Elections. By Thomas Gbart, 
of the Middle Temple, Barrister-at-Law. Eighth Edition. With Supplement 
containing the Municipal Elections (Corrupt and Illegal Practices) Act, ' 
8vo. Price 11. 18s. cloth. 1884. 



